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CURRENT ‘TOPICS. 

THE fiendish attempts to wreck passenger trains 
for the sake of plunder, which are occasionally 
brought to light, seem to be on the increase. At 
the beginning of the present week a train was 
thrown from the track in this state, causing the 
death of three persons, and the condition of the 
track showed that it must have been the result of 
design. An unsuccessful attempt of the same 
kind was made last week in New Jersey. In 
Canada, at the present time, three men are await- 
ing trial for wrecking an express train and causing 
the death of the engineer and severe injuries to a 
number of the passengers. Where death ensues 
as the result of such a diabolical plot, the crime is 
murder, and herein the law is satisfactory. Wheth- 
er, considering the number of lives at stake and 
the enormity of the offense, the attempt to throw 
a train off the track, for the sake of plunder or re- 
venge, is as severely punished under our laws as it 
should be, we leave to the consideration of our 
legislators. 


AN instrument which does not show upon its 
face that it is valid for the purpose for which it 
was created, it is held in Roode v. The State, 
5 Neb. 174, can not be the subject of forgery if 
not genuine. The defendant was indicted for the 
forgery of a deed of conveyance which did not 
contain the statutory acknowledgment by the 
wife of the grantor, as required by the laws of 
the state in which it purported to have been made. 
The court held that, the instrument being void on 
its face, he could not be convicted of the forgery. 
In People v. Galloway, 17 Wend. 541, it is said of the 
statute in relation to forgery, that ‘it was made 
to protect men in the enjoyment of their property, 
and, if the instrument can by no possibility preju- 
dice any one in relation to his estate, it will not 
be an offense within the statute.’’ In Jones & 
Palmer’s Case, 1 Leach, 405, Baron Egre said that 
an instrument, to be the subject of forgery, must 
‘** purport on the face of it to be good and valid 
for the purpose for which it was created.” See 
also on this point, King v. Moffat, 2 Leach, 483; 
Smith v. Hunt, 13 Ohio St. 260; Carney v. Hop- 
ple’s Heirs, 17 Ohio St. 39; Perdue v. Aldridge, 
19 Md. 290. 





_ 


THE English law journals are severely criticising 
a growing habit in the judges of that country, of 
interrupting counsel during the course of their ar- 
guments, and making comments upon the acts and 
sayings of other judges and courts. ‘No case is 





heard in the present day,” says the Law Times, 
‘* without ap amount of judicial interposition un- 
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known to our ancestors.”’ The Solicitors’ Journal 
recalls a former chancellor’s advice to judges, 
which it thinks must have passed out of memory 
in modern judicial quarters: ** Patience and grav- 
ity of bearing,” says Bacon in one of his essays, 
“is an essential part of justice; and an over- 
speaking judge is no well-tuned cymbal. It is no 
grace to a judge first to find that which he ought 
to have heard in due time from the bar; or to 
show quickness of conceit in cutting off evidence 
or counsel too short, or to prevent information by 
questions, though pertinent. The parts of a judge 
in hearing are four,—to direct the evidence; to 
moderate length, repetition, or impertinency of 
speech; to recapitulate, select, and collate the 
material points of that which hath been said; and 
to give the rule of sentence. Whatsoever is above 
these is too much, and proceedeth either of glory 
and willingness to speak, or of impatience to hear, 
or of shortness of memory, or of want of a stayed 
and equal attention. Let not the counsel at the 
bar chop with the judge, nor wind himself into 
handling of the cause anew after the judge hath 
declared his sentence; but on the other side, let 
not the judge meet the cause half way, nor give 
occasion to the party to say his counsel or proofs 
were not heard.” The Law Times is of opinion 
that the reporters have a very responsible duty to 
perform in preventing reckless conversation from 
the bench from reaching the public eye. 





WE HAVE received a number of inquiries from 
lawyers and others in regard to the following 
paragraph, which has been going the rounds of 
the country press: 

Judge Field, of the United States Supreme Court, 
decided not long since that legal notices required by 
law to be printed in certain localities could not be 
published in a paper having a patent outside. The 
law required that notice of surveys should be printed 
in the paper nearest the land; and a notice was pub- 
lished in a paper, one side of which was printed in 
San Francisco, when the land was near Santa Barbara, 
which, the judge held, did not satisfy the law. He 
said a paper was published from the office at which 
it was first printed for circulation, no matter where it 
was sent afterward to be distributed. 

We understand that some such a decision was 
rendered by Judge Field at circuit; but at the 
present writing we have not seen the decision, and 
have no means of knowing its exact scope. This 
much we feel warranted, however, in saying; that 
the newspapers who do not use what are termed 
‘“*patent outsides,”’ deceive themselves if they 
think the courts of the country are going to lay 
down such a principle. The ruling which Judge 
Field is said to have rendered may have been a 
correct one under the statute which governed that 
particular case; but it certainly would not be good 
under the statute of this state. If a newspaper is 
published within a particular county, that is, is- 
sued from a post-office within that county for cir- 
culation, and if that part of such a paper which 
relates to local affairs is collected and edited there, 
it can make no possible difference that one side of 
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the paper was printed outside of the county, as, | 


for instance, in St. Louis or Chicago. 
printed are superior in all respects to the ordinary 


Papers thus | 


country newspapers which are got up entirely at 


home, and, being superior, they are able to com- | 


mand a larger circulation, and are better mediums 
for the publication of legal notices. The Attorney- 
General of Missouri has, we understand, given an 
opinion, that the publication of a legal notice 
within a paper printed upon a patent outside is a 
good publication; and, unless there is something 
peculiar in the statute, to suppose that the courts 
will hold otherwise, is to assume that they will 
divest themselves of common sense, and shut their 
eyes to the progress of the age. 

A NEw ZEALAND court was recently rather 
puzzled by the following combination of circum- 
stances: One McKay was charged before a magis- 
trate with rape. The evidence of the prosecutrix 
and her witnesses established the commission of 
the offense. The prisoner being remanded for a 
few days, on his being again brought before the 
magistrate, it was found that since the previous 
examination of the witnesses he had married the 
prosecutrix. He was, however, committed for 
trial to the ensuing sittings of the supreme court. 
The assize judge, in charging the grand jury, 
found great difficulty in deciding whether or not 
the case should go to the jury for the purpose of 
their finding a bill. Though subsequent assent 
would, he thought, be very strong evidence that 
she was not altogether unwilling in the first in- 
stance, still, if the crime had been committed, the 
fact that the woman had forgiven it and married 
the offender could not do away with the crime. 
The crime had been committed against the public, 
and it was not in the power of a private person 
to condone it. A murdered man, in his dying 
moments, may forgive his murderer; but the mur- 
derer, if convicted, will be hanged notwithstand- 
ing. Another difficulty presented itself in regard 
to the evidence. The common-law rule is, that 








neither husband nor wife are competent witnesses | 


for or against each other in criminal cases; but it 
has been held that the wife is a competent witness 
against her husband in respect of any charge that 
affects her liberty or person. The peculiarity here 


was, the marriage occurred subsequently to the | 
offense. The case most nearly resembling it was | 


where a woman had been forcibly carried away 
and married. There the better opinion seems to 
be that, notwithstanding the marriage is valid, and 
has been ratified by subsequent cohabitation, the 
wife is a competent witness. Lord Hale, however, 
in such a case, was of opinion that, had the woman 
lived with the man for any considerable time, and 
assented to the marriage by a free cohabitation, 
she should not be admitted as a witness against 
her husband. After a lengthy consideration of the 
case, and having examined the wife on the voir 
dire, the judge held that her evidence was inad- 
missible, and the prisoner was thereupon dis- 


charged. 


A PERSON who has no interest in another’s life 
can not purchase or take by assignment an in- 
surance policy on such life. It is against public 
policy, and not authorized by law. This principle 
has been recently applied by the Supreme Court 
of Kansas to the case of The Missouri Valley Life 
Insurance Company v. Sturges. The facts of the 
case, so far as it is necessary to state them, 
were substantially as follows: On March 16th, 
1870, one Haynes procured from the defend- 
ant an insurance policy on his own life for 
the sum of $2,000. The premiums were made 
payable quarterly on the 16th days of March, 
June, September and December of each year 
during the continuance of said policy, and the 
amount of each premium was $57.58. On May 
8th, 1872, Haynes assigned said policy to the 
plaintiff Sturges, who had no interest in the 
life of Haynes. The insurance company assented 
to said assignment. The plaintiff Sturges after- 
wards paid the premiums on said policy. On 
January 30th, 1873, Haynes died, and Sturges 
brought action against the company on the policy. 
The court held that he could not recover. In the 
case of Ruse v. The M. B. L. Ins. Co., 23 N. Y. 
516, it is said, that ‘‘a policy obtained by a party 
who has no interest in the subject of insurance is 
a mere wager policy;”’ and * policies without in- 
terest, upon lives, are more pernicious and dan- 
gerous than any other class of wager policies; 
because temptations to tamper with life are more 
mischievous than incitements to mere pecuniary 
frauds.”” Mr. May says, in his work on In- 
surance, that “all the objections that exist 
against issuing a policy to one upon the life of 
another, in whose life the former has no insurable 
interest, exist against his holding such policy by 
mere purchase and assignment from another. In 
either case the holder of such policy is interested 
in the death, rather than in the life, of the insured. 
The policy of the law forbids such speculations 
based on the continuance of human life. It will 
not uphold a practice which incites danger to life, 
and it substantially declares that no one shall have 
any claim under a policy upon the life of another, 
in whose life he had no insurable interest at the 
time he acquired the policy, whether the policy be 
issued to him directly from the insurer, or whether 
he acquired the policy by purchase and assign- 
ment from another. If he may purchase a policy 
on the life of another, in whose life he has no 
interest, as a mere speculation, the door is open to 
the same practice of gambling, and the same 
temptation is held out to the purchaser of the 
policy to bring about the event insured against, as 
if the policy had been issued directly. It is, in 
fact, an attempt to do indirectly what the law will 
not permit to be done directly.”’ There are a 
large number of cases holding that, in order to 
enable any person to procure an insurance policy 
on the life of another, such person must have an 
insurable interest in the life of such other; and it 
has even been held that such interest must, in 


| Some sense. be pecuniary, and not founded merely 
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upon relationship. Guardian Mutual Life Ins.Co. | THE LIEN OF A TAX AGAINST REALTY 


v. Patrick Hogan, Supreme Court of Illinois, | 


3 Cent. L. J. 817. In this case the policy was 
issued to John Hogan, on his own life, for the 
benefit of his son, Patrick Hogan, who had no 
pecuniary interest in his father’s life, and it was 
therefore held that the son had no insurable 
interest in his father’s life, and therefore that he 
could not recover on the policy after his father’s 
death. The case of The Franklin Insurance Co. 
v. Hazzard, 41 Ind. 116, is identical with the case 
at bar, in all its essential particulars. In that case 
Cone procured an insurance policy on his own 
life, and then, with the consent of the company, 
assigned said policy to Hazzard, who had no in- 
terest in Cone’s life. The court held that Hazzard 
could not recover on the policy after Cone’s death. 





THE court also referred to the case of The State 
vy. Winner, decided by it at a previous term, and not 
yet reported. The facts which were disclosed there 
sufficiently show the wisdom of the rule adopted 
by the courts in these cases. Two persons, named 
respectively McNutt and Winner, in, pursuance of 
a previous design and arrangement, procured an 
insurance policy on the life of McNutt for the 
sum of $5,000, in the Metropolitan Life Insurance 
Company, and then, in order to make it appear 
that McNutt had been subsequently murdered by 
robbers, and thereby that the insurance money 
had become due, killed one Seiver, on December 
25th, 1873, at Wichita, Kansas. Seiver arrived at 
Wichita about the midnight of December 24th of 
the year last named, to work for Winner and Mc- 
Nutt, who were then partners in the painting busi- 
ness at Wichita. The last-named parties met him at 
the train, took him immediately to their rooms, and, 
after having stupefied him with whisky and lauda- 
num, set the building on fire and burned him to 
death, and so burned the body that it was past 
recognition. This was done so as to lead people 
to believe that McNutt had been killed, and that 
the lifeless body of Seiver was that of McNutt. 
McNutt immediately left the state secretly, and 
went to an obscure village in Ray County, Mo., 
and there shaved off all his whiskers, colored his 
hair, and changed his name, so as to be unknown. 
Winner remained at Wichita, and gave out that 
McNutt and himself were alone in their rooms on 
the night of the 25th of said December; that they 
were there attacked by robbers; that he (Winner) 
was badly injured and McNutt killed, and that the 
lifeless body found in the burning building was 
that of his partner McNutt. Afterwards both of 
the parties were arrested, and in 1874 were con- 
victed of murder in the first degree, for the homi- 
cide of Seiver. Winner took an .appeal to the 
Supreme Court of Kansas, and, at the July term 
of the court for 1876, the judgment was affirmed. 
Both McNutt and Winner are now confined, under 
sentence of death, in the penitentiary of the State 
of Kansas. 





THE vacancies in the Federal Courts, caused by the death 


of Judge Emmons and the resignation of Judge Davis, are 
still unfilled. 





AND PERSONALTY. 

Is a tax assessed against an individual or a cor- 
poration in respect of personal property a lien 
upon such property, without the aid of an express 
statute or constitutional provision making it such? 
And if so, is it a lien which is paramount to all 
other liens of private persons or corporations, irre- 
spective of the date at which it attaches? An exam- 
ination of the adjudicated cases bearing upon this 
question will, we think, show that, while the weight 
of authority is that a tax is not a lien even upon 
real property without the aid of an express statute 
or constitutional provision making it so, there are 
cases to be found in conflict with this principle. 
But an extensive and diligent search through the 
English and American cases shows that no such 
doctrine in respect to the character of a tax laid 
upon personalty, has ever been suggested. 

The fact that many statutes, both in England 
and the United States, declare taxes to be a lien 
upon property, real and personal, in particular 
cases, would seem to indicate that taxes do not 
constitute such a lien at common law. Several 
excise acts in England, such as the 7th and 8th 
Geo. IV., caps 53, and 3 Geo. IV, cap. 95, § 10, 
gave the king a lien upon the goods and chattels 
of the subject for the payment of his duties; but 
where no such statute existed, the English books 
contain many cases where the king’s debt gave 
way before the subject’s lien, and where the sub- 
ject’s prior lien ousted the subsequent lien of the 
king. In these cases the debts in question were 
not the king’s private debts, but portions of the 
public revenue. It is true that the king had, in 
certain instances, in the collection of his debts a 
right of preference over the subject; but in modern 
times the king’s own court of revenue, the Court 
of Exchequer, had limited his prerogative until it 
was confined merely to this;—that if the king’s 
execution and the subject’s execution came into 
the hands of the same sheriff, the king’s execution 
should be preferred, and the king should be first 
paid out of the money made by the sale of the 
debtor’s goods, unless the goods had been sold 
under the subject’s execution before the king’s 
execution reached the hands of the sheriff. Rex. 
v. Stoper, 1 Price, 614; Butler v. Butler, 1 East, 
238; Swain v. Morland, 1 B. & B. 37; s. c. 3 
Moore, 740. But the reports of the Court of Ex- 
chequer contain many cases in which the king’s 
extent,—the writ by which the debts of the Crown 
were levied upon the property of the subject,—was 
postponed to liens raised by contract or by the 
operation of the common law in favor of the sub- 
ject. Thus, an equitable mortgage, created by the 
delivery of title-deeds, created a lien which was 
preferred before the debt of the Crown, although _ 
the king’s debt accrued in consequence of the 
mortgagor having been a defaulter in the collec- 
tion of the king’s revenue. Casberd v. The At- 
torney-General, 6 Price, 411. “If,” said Lord 


Chief Baron Richards, in delivering the judgment 
of the court in this case, ‘‘ we find that the plaint- 
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iffs are equitable mortgagees, of course they are 
entitled to be paid before the Crown, if their title is 
in point of time superior to that of the Crown.” 

In the King v. Smith, Wightwick, 34, decided 
in the Court of Exchequer in 1810, the question 
arose and was twice argued, whether a simple 
contract-debt of the Crown would bind the lands 
of the debtor in the hands of a bona jide purchaser 
without notice of the king’s debt and without fraud 
or covin. The question arose on an extent and in- 
quisition thereunder against Col. Loft, who had 
received from the king’s paymaster-general a 
large sum of money for his levy of troops, and 
who had pocketed it. ‘‘ The question which arises 
on these pleadings,”’ said Lord Chief Baron Mc- 
Donald, ‘‘ was stated fairly and explicitly to be, 
whether a simple contract-debt is such a lien or 
charge upon the estate of the king’s debtor as shall 
bind his lands in the hands of his assignee for a 
valuable consideration, without notice and without 
fraud, the debt not having been recorded till after the 
conveyance.”’ And after an extended review of the 
precedents bearing upon the question, it was held 
that it was not, and judgment was accordingly 
given against the king. So in the case of Rex v. 
Humphery, McClel. & Younge, 173 (Exchequer 
Chamber, 1820), it was declared after elaborate 
argument and great deliberation that the lien which 
a wharfinger has upon goods for arrears due him as 
such wharfinger would prevail against the king’s 
extent. The court was ‘clear of all kind of doubt”’ 
upon the question. ‘* The Crown in this instance,”’ 
said Graham, B., ‘“‘has no means of coming at 
these goods but from Emerson (the defendant), 
and Emerson, having placed the goods with his 
wharfinger, could by no possibility get at them 
without paying the general balance. The Crown, 
by virtue of its extent, succeeded to the interest of 
Emerson. The utmost length to which you can 
carry its right is to consider that the interest of the 
debtor had been assigned to it; that is always the 
assumption that is made in these extents; the 
deed is considered as quasi assigned. Then, is not 
the necessary consequence of the Crown standing 
in the place of the debtor this,—that it can have 
nothing more than he had? You can not carry a 
stream higher than its fountain-head. You can 
not make a derivative title mount higher than the 
title from which it is derived; and the Crown can 
have nothing more assigned to it than what Emerson 
(the debtor) had the power of assigning. What is 
that? His interest in the goods subject to Humph- 
ery’s claim. The Crown had the right of taking 
these goods out of the wharfinger’s possession on 
terms of paying him his balance. It is the duty 
of a court of justice to advise the king to do what 
is just and right. * * * Now it would appear 
to me to be a perfect injustice to decide against 
this defendant; for what was the situation of 
Humphery (the wharfiinger) before this extent 
issued? He had a double security; he had the 
personal claim against Emerson, and, what is in- 
finitely better, a security by pledge; for I can not 
distinguish this case from that of a pledge, the 








law of which is perfectly clear. It is plain he has 
a double security—the personal security against 
the bankrupt (Emerson), and the more substantial 
security of the actual possession of the goods. 
Shall it be said, then, that the Crown, by virtue of 
any privilege, shall be enabled to take from this 
man his better security, namely, these goods, and 
drive him to the doubtful security of a claim 
against a ruined man? It would be a downright 
act of injustice, and I hope I have the concurrence 
of the rest of the court in saying so.’’ So in King 
v. Lee, 6 Price, 369 (Court of Exchequer, 1819), it 
was distinctly decided that factors, to whom goods 
had been sent for sale and who had accepted bills 
of exchange drawn on them by their principal to 
the amount of their value, had a lien on such goods 
and their purchase-money, ‘available against the 
Crown, where the goods or money had been seized 
by the sheriff under an extent against the princi- 
pal for a debt due to the Crown. A somewhat 
singular illustration of the doctrine that the king’s 
title was, under an extent, merely a derivative 
title from that of his debtor, is afforded by the 
case of King y. Tapping, McOlel. & Younge, 544. 
A lease contained a clause of re-entry in case the 
term of years granted should be extended or taken 
in execution. Before the end of the term the sher- 
iff entered the premises under a writ of extent 
against the lessees, at the suit of the Crown, held 
an inquisition and seized the lessees’ interest in 
the land. It was held, first, that this proceeding 
was a taking in execution within the latter clause 
of the conditions of the lease, and that the term 
was thereby determined, and forfeited to the les- 
sor, and second, that, though the Crown had a lien 
which would attach from the teste of the extent, it 
was only commensurate with the interest of its 
debtors, and this interest having been determined 
by the taking in execution the Crown’s title was 
determined by the same event. 

The cases where the subject’s lien prevailed 
over the debt of the king were, of course, cases of 
bona fide liens. Where fraud intervened, or where 
the person claiming the lien had been guilty of a 
clear violation of duty, and was therefore unable 
to come into court with clean hands, he was not 
allowed to set up his lien against the king. Such 
was the case of Broughton v. Davis, 1 Price, 216, 
where the king was allowed a preference over 
an equitable mortgagee expressly upon these 
grounds. 

From the American decisions on the question, 
whether a tax assessed in respect of real property 
is a lien upon such property paramount to all 
other liens, without the aid of a statute, but little 
aid can be derived. The common law places real 
property in this respect upon an entirely different 
footing from personal property, A judgment at 
common law was a lien which bound the debtor’s 
realty. United States v. Morrison, 4 Pet. 124; 
Barton v. Smith, 13 Pet. 479; Taylor v. Thomp- 
son, 5 Pet. 358; Massingill v. Downs, 7 How, 760. 
But it has no such effect upon the debtor’s goods. 
Rankin v. Scott, 12 Wheat. 179. So the assess- 
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ment of a tax against a person or corporation, and 
its recordation upon the tax-books of a county, 
might well have the effect of a judgment against 
such tax-payer, and constitute a lien upon his 
lands, while, by analogy to other judgments, it 
would be no lien upon his goods and chattels. 
Still, it is believed that a preponderance of the 
American cases will show that the assessment of a 
tax does not, without the aid of a statute, create a 
lien even upon the tax-payer’s lands. To this gen- 
eral effect are the following cases: MHarth v. 
Gibbes, 3 Rich. 316; State v. Guerry, 15 Rich. Eq. 
354; Appeal of the City of Pittsburgh, 40 Penn St. 
455; Cadmus v. Jackson, 52 Penn. St. 295; Perry 
v. Brinton, 13 Penn. St. 202; irwir v. Bank of The 
United States, 1 Penn. St. 349; Dyer v. Branch 
Bank of Mobile, 14 Ala. 622. To the contrary ef- 
fect see Porter v. Bailey, 2 Bay, 244, where the 
doctrine was strongly asserted; Osterberg v. Union 
Trust Co., 3 Otto, 424; also the five following cases, 
where the same principle is declared obiter: Dunlap 
v. Gallatin Co., 15 Ill. 7; Finch v. Brown, 3 Gil. 488; 
Atkins v. Hinman, 2 Gil. 449; Gledney v. Deavors, 
8 Ga. 479; Crain v. Cotting, 22 Ia. 411. The same 
doctrine is held without reference to any statute 
in Jarvis v. Peck, 19 Wis. 74, and in the very teeth 
ofa statute declaring otherwise, in Parker v. Bax- 
ter, 2 Gray, 185. None of these cases, however, 
refer to taxes assessed against personal property. 
The few American cases which relate to this species 
of tax are uniform to the effect that such a tax is 
not a lien upon the property, unless the legisla- 
ture has expressly made it sv. 

Thus, in Henderson v. The State, 23 Miss. 459, a 
tax collector endeavored to sell certain choses in 
action for taxes assessed against a bank. The 
choses in action had been assigned to the plaintiff 
before the sale was advertised, and the collector 
had never had them in his possession. A bill to 
enjoin the sale was sustained. The same question 
again arose in Mississippi on a very similar state 
of facts, in Bailey v. Fuqua, 24 Miss.498. There, 
a bank had made an assignment in trust of all its 
property in 1845, and a sheriff in 1848 attempted 
to assess and collect, by selling land mentioned in 
the deed of assignment, back taxes alleged to be 
due from 1842 to 1847 inclusive. A bill to enjoin 
the sale was sustained. Yerger, J.,in delivering 
the opinion of the court, said that in the Ander- 
son case it was decided ‘*‘that the state had no 
lien, by the provisions of the common law, upon 
the personal property or choses in action of the 
tax-payer for the assessment of taxes due by him; 
and that the revenue laws of 1841, 1844 and 1846, 
which expressly provided for a lien upon real 
estate, did not give any lien upon personal 
property or choses in action, and that a bona Jide 
transfer thereof, before a levy upon them for taxes, 
would be sustained against the cian of the state.” 
The case of Sumner v. Pinney, 31 Vt. 717, reiter- 
ates the same doctrine, and furnishes a curious 
application of it. A tax was assessed against a 





Jeme sole, and she afterwards married. The col- 
lector applied to her and her husband for payment 





of the tax, and they refused; whereupon he 
threatened to distrain a cow which was in the 
husband’s yard, and which had previously be- 
longed to the wife, but, at the request of the hus- 
band, he took another cow, which had not been 
the property of the wife. The husband afterwards 
brought trespass for the cow, and the court sus- 
tained the action on the ground that the assess- 
ment of a tax against the wife did not create a 
lien upon her personal property, and that by virtue 
of the marriage it became the property of the 
husband, and the collector could not follow it into 
his hands, not having distrained before the mar- 
riage. Bennett, J.,in delivering the opinion of 
the court, said: ‘* No lien upon the cow owned by 
her before the marriage was created by the fact of 
the tax being assessed against her. Personal 
property is not subject to a lien for a tax, till such 
a lien is created and fixed by distress. * * The 
tax in question was assessed against the plaintiff's 
wife while she was a feme sole. The warrant 
directs it to be collected of her. In case she 
refuse to pay, it authorizes the taking of her 
property, and in default of property the taking of 
her body. Both she and her husband refused to 
pay the tax. She had no property when she thus 
refused.” Further on, the learned judge suggests, 
citing several authorities, that the collector might 
have taken the wife’s body, and adds, that ‘to 
have done so might have been a very reasonable 
experimentum crucis upon the husband.”’ In the 
case of the Pennsylvania Bank Assignees’ Account, 
39 Penn. St. 103, a bank had made an assignment 
of its assets for the benefit of its creditors. The 
question was made and decided that taxes due the 
state, assessed upon a bank dividend, were not a 
lien upon the assets of the bank assigned. 

But if there were no direct authorities upon the 
question, it ought not, on principle, to admit of 
any doubt. The idea ofa lien attaching to mov- 
able property,—property of which possession is, by 
the common law, evidence of title, where the lien- 
holders have never had possession of it, or of its 
proceeds, contradicts entirely our understanding of 
the nature of a lien under the common law. It is 
true that, by the civil law, possession even of 
movable property was not necessary to the exist- 
ence of a lien, and a lien would follow such prop- 
erty into the hands of a bona jide transferee. 
Tatham v. Andree, 1 Moore Priv. Coun. Cas., 
(N.S.) 368. But this principle seems never to have 
obtained in the English common-law or equity 
system. In Heywood v. Warring, 2 Camp. 299, it 

- is laid down by Lord Ellenborough, that there can 
be no lien upon chattels where neither the goods 
themselves nor their produce were ever in the 
possession of the person claiming the lien. ‘*With- 
out possession,”’ said that great judge, *‘ there can 
be no lien. A lien is a right to hold, and how can 
that be held which was never possessed?” ‘* There 
can be no lien,”’ said Lord Chancellor Chelmsford, 
in an important equity case determined in the 
House of Lords, *‘upon any property, unless it 
is in the possession of the party who claims 
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the lien.”” Shaw v. Neal, 4 Jurist, CN. S.) 697. 

By applying a different rule to some of the 
every-day transactions of life, the wisdom of the 
doctrine announced in the cases which have been 
noticed will at once be apparent. For example: I 
buy a horse at auction, and ride away with it. The 
next day the tax-collector demands of me the tax 


assessed the previous year against its late owner, | 


in respect of the horse. The horse in the mean- 
time may have changed hands many times. If any 
lien exists in such a case, it is obvious that it still 
holds the horse, follows it into my hands, and that 
I must pay the tax. If this were not the case, it 
would be no lien; for a lien is something that 
binds, and such a charge upon the property would 
have no binding force. But who ever heard of a 
bona jide purchaser of personal property being 
compelled to pay the taxes of his vendor, on the 
theory that they were liens upon the property? If 
such a doctrine should ever become established as 
law, no person could buy a bill of goods of a mer- 
chant, or purchase a horse or any species of chat- 
tels, with any degree of certainty as to his title. 
It would be necessary for him to go back for years 
and ascertain who had been the former owners of 
the goods, and whether they had regularly paid 
the taxes assessed against them in respect of such 
goods. Such a rule of law would hamper the 
transfer of personal property to a degree which 
can hardly be foreseen. 





EQUITABLE RIGHTS OF A WIFE IN THE 
MORTGAGED ESTATE OF HER HUSBAND. 


THE THAMES LOAN AND TRUST COMPANY v. 
JULIAN ET AL. 








Tnited States Circuit Court, District of Indiana, 
May Term, 1877. 


Before Hon. WALTER Q. GRESHAM, District Judge. 


A wife who has mortgaged her individual interest in her 
husband’s lands to secure his individual debt, has an equi- 
table right to require that her interest shall not be sold, if 
her husband’s interest will sell for enough to satisfy the 
debt. The wife’s inchoate right in her husband’s lands, 
contingent upon his death, or the extinguishment of his 
title by judicial sale, the courts will properly guard and 


protect. Act of March 11, 1875, (1 R. 8. 1876, 554), con- 
strued. 
GRESHAM, J. 


The Thames Loan and Trust Company files its bill 
against Jacob B. Julian\and Martha, his wife, and 
Arthur L. Wright, assignee of said Jacob B. Julian, 
to foreclose a mortgage given by the Julians on certain 
real estate to secure a loan of $10,000. 

Martha Julian files her cross-bill against the plaintiff 
and her co-defendants, averring that the debt secured 
by the said mortgage is not hers, but her said husband’s ; 
that she signed said mortgage simply for his accom- 
modation; and that, as between herself and him or his 
assigns, her part of the mortgage premises ought to be 
last sohi, or not sold at all, unless necessary to make 
the full amount of the plaintiff's debt; that said mort- 
gage property is worth less than twenty thousand dol- 
lars, and her interest therein is one-fourth as fee sim- 
ple, which she has a right to have set off to her under 
the statutes of this state, on the sale of her husband’s 
part, under such decree as may be rendered to pay 








said mortgage, provided it should sell for enough to 
pay the same, and praying that in the final decree the 
court direct that the mortgage premises be first offered 
for sale subject to her inchoate right of inheritance, 
and if at such sale enough be bid for said property 
subject to her inchoate title to satisfy the decree, then 
her title and interest to remain to her unaffected by 
such decree and sale, and for all other equitable relief. 
To this cross-bill the assignee demurs. 

The only controversy is between Mrs. Julian and the 
assignee of her husband’s estate, who seeks to make 
the mortgage available for the general creditors. 

Under the statutes of this state Mrs. Julian has an 
inchoate right of inheritance to one-fourth of the in- 
cumbered premises. May y. Fletcher, 40 Ind. 576; 
Brannan vy. May, 42 Ind. 93. This interest she pledged 
for her husband’s debt, and in doing so established be- 
tween him and herself the relation of principal and 
surety. As between herself and her husband she has — 
certain equitable rights. Having mortgaged her in- 
dividual interest in her husband’s lands for his indi- 
vidual debt, she has a right to say that her interest 
shall not be offered if her husband’s interest will sell 
for enough to satisfy the debt. If her husband were 
dead, and his estate in administration, Mrs. Julian 
would have a right as against her husband’s creditors 
to have the entire mortgage debt paid out of the per- 
sonal assets. Perry v. Benton, 25 Ind. 274. 

Under the statutes of this state Mrs. Julian’s in- 
choate right to one-fourth of the mortgage premises is 
absolute against everybody but the holder of the mort- 
gage. She might redeem from the mortgage, and be 
subrogated to all the rights of the mortgagees and 
their foreclosure, and sell her husband’s title, leaving 
her own unextinguished. 

If she should now exercise this right of redemption 
and subrogation, the assignee might sell, subject to 
both the mortgage debt and her marital rights, or he 
might pay the mortgage debt and sell subject to her 
marital interest only. The wife’s inchoate right in 
her husband’s lands, contingent upon his death, or the 
extinguishment of his title by judicial sale, the courts, 
in a proper case, will not refuse to guard and protect. 
The case of McCormick v. Hunter, 50 Ind. 186, which 
was cited by counsel for the assignee as authority 
against the right asserted by Mrs. Julian, merely holds 
that “‘ during coverture the wife has no interest in the 
husband’s real estate which, while his interest remains 
in the same, can be separately conveyed.”’ 

Thus far I have considered the marital rights of Mrs. 
Julian without reference to the act approved March 
1ith, 1875. 1 Davis’s R. 8.554. The act declares that 
in all cases of judicial sales of real property in which 
any married woman has an inchoate interest by virtue 
of her marriage, and such inchoate interest is not di- 
rected by the judgment to be sold or barred by virtue 
of such sale, such interest shall become vested in the 
wife to the same extent and as absolutely as the in- 
choate interest of a married woman now becomes 
vested upon the death of her husband. Before the 
passage of this act the wife’s inchoate right ripened 
into a perfect title on the death of her husband. Now 
her title is perfect upon the death of her husband or 
the extinguishment of his title by judicial sale. It is 
clear that the title of Jacob B. Julian to the real es- 
tate described in the mortgage is now in his assignee, 
Wright. If this case proceeds to a decree of foreclos- 
ure and sale, the purchaser will acquire the title of the 
assignee. Jacob B. Julian has no title to sell. It is 
only when the husband’s title is extinguished by “ ju- 
dicial sale,’”’ that the wife’s inchoate title b per- 





fect under the act of 1875. 


Whether an adjudication of bankruptcy on a volun- 
tary petition is a judicial sale within the meaning of 
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that act, is not a question necessarily involved in this 


cease. Mrs. Julian joined in the mortgage, and thereby 
as between hereself and the mortgagee bound her in- 
terest in the premises for the debt. 

If the land is first offered for sale subject to her 
marital rights, (as I think it should be, for she certainly 
has some interest in it), the act of 1875 has no bearing 
upon the case otherwise than as affording additional 
evidence of the settied purpose of the legislature of this 
state to secure to married women an interest in all the 
real estate owned by their husbands at the time of 
their marriage, or that may be acquired during covert- 
ure. Demurrer overruled. 


_ 


MECHANIC’S LIEN ON RAILWAYS—SUP- 
PLIES—EEFECT OF TAKING COLLAT- 
ERAL SECURITY. 


TAYLOR ET AL. v. THE BURLINGTON, CEDAR 
RAPIDS AND MINNESOTA RAILWAY CO. 


United States Circuit Court, District of Iowa, May 
Term, 1877. 





Before HON. JOHN F.. DILLON, Circuit Judge, and Hon. 
JAMES M. LOVE, District Judge. 


1. MECHANIC’s LIEN—SELLERS OF WIND ENGINES AND 
Pumps.—Upon the facts, the sellers of wind engines and 
pumps delivered to the railroad company held, under the 
legislation of Iowa, not entitled to a mechanic’s lien. 

2. EFFECT OF TAKING COLLATERAL SECURITY in de- 
feating the right to a mechanic’s lien. 


In the matter of the intervening petition of the 
United States Wind Engine and Pump Company. 

The material facts are in brief as follows: 

1. Between April 14, I870, and March 5, 1875, inter- 
venors sold and delivered to the B., C. R. & M. R. R. 
Co. wind engines and fixtures to the value of $11,- 
137.17, of which has been paid $7,167.43, leaving bal- 
ance due $3,969.74,—bearing interest at ten per cent., 
$2,626.02; bearing interest at six per cent., $1,343.72,— 
as shown by agreed statement and from data there 
given. 

2. They were all sold under a verbal agreement 
that the title to the engines should not vest in the 
railway company till paid for.”’ It was, of course, not 
recorded. 

3. December 6, 1875, petitioners (U. 8S. Wind Engine 
and Pump Company) filed its petition asking payment 
from the receiver for the balance due, or the right to 
remove the engines, etc., or other relief; and on the same 
day the trustees in the railway mortgages filed answer 
averring that the agreement for title was not good, 
because not recorded, as required by act of 1872 (Code, 
§ 1922), and averring title in the railway company, and 
through them were subject to the mortgage, etc., and 
on the same day general replication was filed. 

4. April 5, 1876, intervenors amended, by leave of 
the court, and claimed mechanic’s lien on the entire 
road, etc., under statements for liens filed, in all coun- 
ties where engines were situated on March 27 and 28, 
1876. 

May 1, 1876, the trustees answered, claiming priority 
for their mortgages, denying our right to a lien, be- 
cause not filed within one year after the last engines 
were sold, and because no part of the construction or 
repair of the road. May 6, 1876, replication filed. 

The amount due petitioners was not disputed. The 
parties stipulated as to the facts. 

Hubbard & Deacon, for the petitioners; James Grant, 
for the trustees in the railway mortgages. 

DILLON, Circuit Judge: 





The petitioners on December 6, 1875, filed their peti- 
tion to recover out of the fund in court, or have 
returned to them certain wind-mills and articles fur- 
nished to repair the same, furnished on and since 
November 30, 1873. The petition alleges that pumps 
and engines had been furnished before that, but all 
that were furnished prior to Nov. 15, 1873, had been 
paid for. It alleges that said mills and fixtures were 
furnished to said railway company by virtue of a 
‘verbal agreement that they were to be paid for in 
monthly installments, and the Wind Company were 
not to relinquish their title until they were paid, and 
it was expressly understood, in case of default the 
plaintiff should have the right to take and remove 
the mills and fixtures” (see the first bill). The de- 
fendant answered, denying the agreement as to title, 
and averring that said contract was not in writing 
acknowledged and recorded, and could not be en- 
forced. Upon the coming in of this answer, the plaintiff, 
on the 21st of March, 1876, filed a mechanic’s lien claim, 
and amended his bill, claiming alternatively a me- 
chanic’s lien, not only for the wind-mills and pumps, 
but for the supplies and repairs of the same. The 
right to a mechanic’s lien is denied by an answer filed 
to the amended petition. The material stipulation in 
the agreed facts is as follows: “* An agreement or un- 
derstanding existed between the U.S. Wind Engine 
and Pump Company and said railway company, that 
the title to all the property delivered should not vest 
in the railway company until paid for; but said agree- 
ment was not in writing, and was never recorded.” 

The petitioners ask alternative relief. 

1. They claim that effect should be given to the ver- 
bal agreement as to the title remaining in the petition- 
ers ‘until payment for the engines was made. The 
answer of the trustees is that, the agreement not being 
recorded, it can not avail as against them without 
notice of it. All the engines delivered before Novem- 
ber, 1873, have been paid for. It is those delivered 
after that date, that are in controversy. If regarded as 
realty, the recording statute would give the priority to 
the mortgagee without notice. If personal property, 
the act of 1872 (Code, § 1922) declares the condition as 
to retaining title invalid against creditors without 
notice, unless the instrument be in writing and re- 
corded. It was neither in writing nor recorded. Nor 
is it shown that the trustees in the railway mortgage 
had notice thereof. It is not stated in the stipulation, 
when the agreement as to title remaining in the seller 
was made; but as engines were sold from time to time, 
beginning in April, 1870, it is argued that the agree- 
ment must have been made prior to that time, and 
hence it was a continuing agreement, ante-dating 
the statute, and hence under our decision in the 
Haskell and Barker Car Company case it need not be 
recorded. But in that case there was an agreement in 
writing prior to the statute and specifically relating to 
the cars in dispute. In this case it is not shown that 
prior to the statute of 1872 (Code, § 1922) the parties 
made a contract which bound the petitioners to fur- 
nish, and the railway company to receive, the engines 
now in dispute, viz., those delivered after November, 
1873. The statute (§ 1922), therefore, applies, and 
must have effect if the trustees in the railway mortgage 
are “creditors”? of the railway company within the 
meaning of the section. 

The railway mortgages under which the trustees 
claim, were made and recorded prior to the delivery 
of the engines in question. The statute of the state 
authorizes railway companies, not only to mortgage 
their existing property, “ but also property, both real 
and personal, which may thereafter be acquired, and 
shall be as valid and effectual for that purpose as if the 
property was in possession at the time of the execu- 
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tion thereof” (Code, § 1284); and the recording thereof | 


*‘shall be notice to all the world of the rights of all 
parties under the same.”’ Code, § 1285. 

The railway mortgages were executed and recorded 
prior to the delivery of the engines not paid for, and 
cover all after-acquired property pertaining to the 
railway. These engines are on the right of way, are 
essential to the use of the railway, and are part of it. 
They fall within the property embraced in the mort- 
gage. But it is claimed that, as to after-acquired 
property, the mortgagee must take it cum onere 
(United States v. New Orleans, 12 Wall. 362); and, as 
the stipulation as to title being retained by the seller 
is good between the parties, it is likewise good as to 
the mortgagee or trustees. Treating these engines as 
in the nature of personalty or removable fixtures, I am 
inclined to think, aside from the requirements of sec- 
tion 1922 of the Code, that this position would be 
sound. But the mortgagees are creditors of the rail- 
way company, and such verbal unrecorded agreements 
are declared to be invalid against “‘ any creditor” (prior 
or subsequent) without notice, and hence are inef- 
fectual as against the trustees in the railway mort- 

e. 
2. As to the claim for a mechanic’s lien, section 2129 
of the Code enacts that ‘‘no person shall be entitled to 
a mechanic’s lien, who takes collateral security on the 
same contract.” 

It is admitted that, for the purpose of securing pay- 
ment, the vendors made a contract to retain the title. 
This would be good between the parties, and would 
be good against creditors, if it had been reduced to 
writing, acknowledged and recorded. 

A seller who undertakes to secure himself in this 
specific way, showing that he does not rely upon the 
lien given by the statute to the mechanic or material- 
man—a way inconsistent in its nature with a right to 
a lien under the statute—takes “collateral security” 
within the meaning of the statute, and hence is not 
entitled to a mechanic’s lien. LOVE, J., concurs. 

Petition dismissed. 


_ 
~<a 


MECHANIC’S LIEN ON RAILWAYS—RELA- 
TIVE RIGHTS AND PRIORITIES OF ME- 
CHANICS AND MORTGAGEES UNDER 
THE LEGISLATION OF IOWA. 


TAYLOR ET AL. v. THE BURLINGTON, CEDAR 
RAPIDS AND MINNESOTA RAILWAY CO. 


United States Circuit Court, District of Iowa, May 
Term, 1877. 





Before HON. JOHN F. DILLON, Circuit Judge, and Hon. 
JAMES M. Loves, District Judge. 


1. LIEN OF MECHANICS AND MATERIAL-MEN. — Under 
the legislation of Iowa, mechanics and material-men are 
enjgitled to a lien on railways for their work and labor. 

2. MORTGAGE — PRIORITY OF LIEN. — Such lien dates 
from the commencement of the building of the railway, 
and is priorto a mortgage executed pending the building 
of the railway, and before the particular work was done or 
materials furnished for which the lien is claimed. 

3. UNDER THE LEGISLATION OF Iowa the relative rights 
and priorities of mechanics and mortgagees considered 
and determined. 

4. WITHIN WHAT TIME must mechanic’s liens be filed 
and enforced. 


In re petition of Wells, French & Co. to establish 


_mechanic’s lien on the railway embraced in the mort- 


gage of the Railway Co. to the plaintiffs. 


The plaintiffs in the main suit, Taylor e¢ al., are 
trustees in railway mortgages on the Burlington, Cedar 





Rapids and Minnesota Railway Company. These 
mortgages include all existing and future to be ac- 
quired property of the cqmpany, including rolling- 
stock and rents and income, and were executed and 
recorded before the work was done and the materials 
furnished by the intervening petitioners. 

Prior to the execution of the mortgages the railway 
was projected and partially surveyed from Burlington 
to Plymouth, (in the north part of the state), and about 
$155,000 expended in grading and preparing the road- 
bed along different parts of the line. The Muscatine 
Division was purchased from another company, which 
had graded and tied about twenty-five miles thereof; 
after the purchase thereof by the B., C. R. and M. Rail- 
way Co., to wit, July, 1872, the latter company execu- 
ted the mortgage thereon, which was duly recorded. 
The main line was built in three divisions—the last be- 
ing completed December 1, 1872;—but all are and were 
designed to be one railroad, and all are included in the 
mortgage to plaintiffs, which was recorded after work 
was begun on the second division. 

Wells, French & Co., pending the foreclosure suit 
against the railway company, came into court and filed 
a petition setting up their claims and asking an order 
on the receiver to pay them. This petition was amend- 
ed, asking to establish a mechanic’s lien on the rail- 
road for one span of a truss bridge over Mud Creek, on 
the main line; for two spans of truss bridge over the 
Iowa River on the Muscatine Division, and for 40 coal 
ears. The dates and amount of their claim are as fol- 
lows: 

1, For one span Howe truss bridge furnished 

for main line over Mud Creek between 

Vinton and Cedar Rapids, Feb. 24, 1874. 

AMOUNE AUe,..-eccccccccccccccccccecccees $1,404 50 

with ten per cent. interest from April 12, 

1874. 

2. For two spans Howe truss bridge over 

Iowa River, Muscatine Division, delivered 

December, 1873, balance due December 4, 


IBTB, ccccccccqgecccccccccccccoccccccccoccss § 1,818 85 
with ten per cent. interest from that date. 
3. For balance due on 40 coal cars sold and 
delivered August 14, 1873, after payments 
and settlement, up to November 1, 1874, 9,397 83 


with interest at seven per cent. from that 

date. 
4. On April 1, 1875, all the above were 

thrown into one statement which, with 

added interest there was then due Wells, 

French & Co,..sccccccccccsccccccccccecees 18,108 04 
5. On April 12, 1875, the railway company 


PBA... coe ccce secccercccccescccccvceeh 


On May 1, 1875, same paid,.......+---1,000 1,500 00 





Leaving general balance due...-.++-+.++++ 11,608 04 

The last $1,500 was applied on interest due and bal- 
ance on first note for cars. . 

In respect to these Howe Truss Bridges the parties 
agreed as follows: 

That the span of Howe Truss Bridge of 75 feet, which 
was sold in 1874, was sold in lumber and iron in Chi- 
cago, and delivered there in separate pieces and put 
up across Mud Creek, and iron put over it by the R. R. 
Co. on the main line, on the division between Cedar 
Rapids and Waterloo after the main line was finished, 
and in operation, and was put up to supply the place 
of a bridge at the same place, which was broken down 
or carried away by high water. 

That the twospans of Howe Truss Bridge finished in 
1873 for the Iowa River on the Muscatine Division 
were sold and delivered at the date named in 1873 at 
Chicago, and placed in place by the railroad company, 
and iron and ties put over them by the railroad com- 
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pany. That the said B., C. R. and M. R. R. Company 
purchased the Muscatine Division when it was graded 
and tied for about 25 miies, of another railroad com- 
pany, and placed the mortgage on that division and re- 
corded it, before the said B., C. R. and M. Company 
commenced any work on the division, but after it was 
graded by the other company. 

The date of delivery of the span over Mud Creek was 
on the 24th day of February, 1874. The date of the de- 
livery of the two spans over the Iowa River, on the 
Muscatine Division, was on the 26th day of December, 
1873. 

The contract to furnish 40 coal cars is in writing, 
dated Aug. 3, 1873, and the cars were sold and delivered 
without any condition, and this contract was made and 
the cars delivered long after the main line of the rail- 
road was completed. On November 9, I875, Wells, 
French, & Co. filed statements for liens in Benton and 
Johnson counties for the bridges, and on November 
18 filed statement in Linn county jfor balance due on 
ears. On December 14, 1875, Wells, French & Co. 
filed amended petition to enforce and establish these 
liens, and prayed and claimed a lien on the whole road 
for each amount. December 28, 1875, the trustees 
answered the petition, setting up the Statute of Limit- 
ations against the lien, and averred that Wells, French 
& Co. were not entitled to a lien as against the mort- 
gage. 

The question is whether Wells, French & Co. are 
entitled to a mechanic’s lien for all or any part of these 
elaims, and if so, whether it is prior or subsequent to 
the lien of the mortgage. 

The provisions of the statute upon which this ques- 
tion depends are mainly sections 2130, 2137, 2139, 2140, 
2141, 2148, 2510, 2539, of the Code of Iowa of 1873, 
which, so far as material, are referred to in the opinion 
of the court. 


Hubbard & Deacon, for Wells, French & Co.; James 
Grant, for Railway Mortgage Trustees. 


DILLON, Circuit Judge: 


In the various railway foreclosure cases in this court 
there are probably forty intervening petitions filed, 
seeking to establish on behalf of the claimants mechan- 
ics’ lien on the property covered by the railway mort- 
gages. Thetrustees in these mortgages resist the right 
to any lien whatever in many cases, and particularly 
resist the establishment of a mechanic’s lien in any case 
where the labor was done or the materials were fur- 
nished after the recording of the mortgage, which shall 
have priority over the mortgage. There are also ques- 
tions as to the lien for repairs after the road has been 
completed, as distinguished from the right to a lien for 
original construction; and questions also as to limita- 
tion of the lien of the mechanic. 

The most important of these questions are presented 
in the case of Wells, French & Co., and that has, there- 
fore, been selected as the one in which to state the con- 
clusions at which the court has arrived. In many re- 
spects no two things are more unlike than the erection of 
an ordinary building and the construction and equip- 
ment of a line of railway, and much of the difficulty in 
construing the legislation of the state has arisen out of 
the grouping of the two by the legislature, and making a 
uniform or single provision for both. The duty of the 
court is to feel its way to the legislative intent and give 
that intent effect as far as it may. Wherever the stat- 


ute has been construed by the Supreme Court df the 
state, that construction will be accepted as a rule of 
decision by this court. While we have considered every 
decision of the State Supreme Court which bears upon 
the questions before us, and also the full and exhaustive 
discussions of counsel, it is not proposed to go into an 
elaborate exposition of the different provisions of the 





statute, but mainly to state the results to which our 
examination has brought us. 

The mechanics’ lien statute (Code, secs. 2130, 2132) 
extends inter alia to alll persons “ who construct or 
repair any work of internal improvement,” including 
railways, and gives a lien “‘ for labor done or materials, 
machinery or fixtures furnished ” upon “ such build- 
ing, erection or improvement, and upon the land be- 


‘longing to the owner on which the same is situated.” 


Another section provides for the filing of the claim 
with the county clerk within 90 days after the work is 
done, and declares what shall be the effect of a failure 
to file. Sec. 2137. 

Section 2139 first provides for the priority of me- 
chanics’ liens as among themselves, making the same 
depend upon the order of filing, and then proceeds to 
enact that such liens ‘shall be preferred to all other 
liens and incumbrances which may be attached to or 
upon such building, erection or other improvement 
and to the land on which the same is situated, or either 
of them, made subsequent to the commencement of 
said building, erection or improvement.” The lien 
extends to the entire land to the extent of the interest 
of the person for whom the mechanic did the work or 
furnished materials, and to a leasehold interest, as to 
which the provision is that the forfeiture of the lease 
shall not impair the mechanic’s lien as to the buildings, 
but the same may be sold to satisfy the lien and be 
moved off within 30 days after the sale. Sec. 2140. 

Section 2141 provides for still another case in these 
words: ‘*The lien for the things aforesaid or work 
shall attach to the buildings, erection or improve- 
ments for which they were furnished or done, in pref- 
erence to any prior lien, or incumbrance, or mortgage 
upon the land upon which the same is erected or put; 
and any person enforcing such lien may have such 
building, erection or other improvement sold under 
execution, and the purchaser may remove the same 
within a reasonable time thereafter.”” Sec. 2141. The 
suit to enforce a mechanic’s lien must be in equity. 
Sec. 2510. 

We hold as follows: 

1. Section 2139 contemplates and provides for a case 
where, at the time of the commencement of the build- 
ing or railway, there is no recorded lien or incum- 
brance thereon, and where such lien or incumbrance 
is created subsequent to the commencement of 
the building or railway; in which case the mechanic 
has a lien which relates back to the commeneement of 
the building or railway, although the particular work 
of that mechanic was done, or his materials were fur- 
nished, after a mortgage was recorded or lien created. 

As to an ordinary building, the proposition just 
stated admits of no doubt; indeed, it has been ex- 
pressly decided to be correet by the Supreme Court 
of the United States, in respect of an enactment 
copied from the Iowa statute. Davis v. Bisland, 18 
Wall. 659. As to the application of this principle to 
railways, the decision of the Supreme Court of Iowa 
is conclusive. Nelson v. lowa Eastern Railway Co., 
September Term, 1876, 10 Western Jurist, 604; 3 Cent. 
L. J. 703. 

Construing section 1853 (the same as section 2139 of 
the Code of 1873), it was decided, in the case last cited, 
that the lien of the mechanic dates from the com- 
mencement of the railway, treating it as an entirety, 
and has priority over a mortgage executed after the 
work of constructing some portion of the railway has 
been commenced, and before the particular work was 
done, or materials furnished, for which the mechanic’s 
lien is claimed. 

2. Section 2141 makes provision for a still different 
ease. This section contemplates and provides for a 
case where there is a mortgage, lien or incumbrance 
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upon the land prior to the time when the owner com- 
mences “a building, erection or other improvement 
thereon.”? What, then, are the relative rights of such 
prior incumbrances and the mechanic? This is plainly 
determined by the section itself. As to the land, the 
mortgage is declared to retain its priority; but as to 
the buildings, erections or improvements put upon the 
land subsequent to the mortgage, the mechanic has 
priority over the mortgagee—may enforce his lien ac- 
cordingly, and have the building, erection or improve- 
ment sold on execution, and remove the same within a 
reasonable time. The mechanic has in such a case the 
same right as against the mortgagee, that he has as 
against the lessor under the preceding section. This 
view, to the extent just stated, is in accordance with 
the decision of the Supreme Court of the State, in 
Getchell v. Allen, 34 Ia. 559, which case, so far as it 
relates to an “independent erection on the land,” is 
undoubtedly correct, and is approved, at least to this 
extent, by the same court, in the subsequent case of 
Nelson vy. Iowa Eastern Railway Co., supra. 

8. But, suppose the prior mortgage attaches, not 
only to land, but to a completed house or other erec- 
tion or improvement thereon, and the house or other 
improvement is repaired by the mechanic at the in- 
stance of the owner,—what then are the relative rights 
of the mortgagee and the mechanic? This was the 
question which gave so much trouble to the State Su- 
preme Court, as will be seen by reference to Getchell 
y. Allen, and the first opinion of that court in the 
Neilson case. Under section 2130, undoubtedly, the 
mechanic has a lien for repairs to a building erected 
and completed before the repairs were begun. That 
section uses the word ‘“‘repairs;” and reparations 
by a mechanic are within the remedial purpose of the 
legislature. But when does such lien attach, and how 
is it to be enforced? As against the owner, the lien 
attaches from the time the repairs are begun. This is 
plain enough and just. But when does this lien attach 
as against a prior mortgagee of land and building? 
The answer is, at the same time it attaches as against 
the owner. The result is that repairs on a previously 
completed building or railway, on which a mortgage 
rested prior to the commencement of such repairs, do 
not give a lien which will override the lien of the 
mortgage. The legislature has not authorized the 
owner of a building or railway, on which such owner 
has given a mortgage, to improve the mortgagee out of 
existence by making repairs ad libitum and furnishing 
the owner the necessary credit therefor, by giving the 
mechanic and material-men a lien paramount to the 
mortgage. Such aview has neither law, justice, equity 
nor public policy to recommend it. This conclusion 
accords with the opinion of the Supreme Court on this 
point in one branch of the case of Getchell v. Allen. 
To such a case section 2141 of the Code does not apply 
—that section only applying to cases where the lien of 
the mechanic is sought with respect to improvements 
which were not on the land when the prior mortgage 
was taken, and on the security of which the mortgage 
did not rely. 

Suppose a lessee improves the house of the lessor,— 
it would hardly be contended, under section 2140, that 
the mechanic could sell the whole house under his lien 
and move it away. Nor under section 2141 can he do 
this with respect to a building covered by a prior lien. 
The provisions and purpose of the two sections in this 
regard are the same. 

Where there is a prior lien on the building or rail- 
way, these once having been completed, and a me- 
chanic subsequently does work or furnishes materials, 
he has a lien, but a lien subordinate to the mortgage, 
and which must be enforced as such, and it is accom- 
panied with no right of removal. This view accords 








with the language of the statute and with its policy, 
and leads to just results. Any other view leads to 
confusion and injustice. 

Applying these principles te the case of Wells, 
French & Co., the result is this: 

1. As respects the bridge furnished in 1874, after the 
execution of the plaintiff’s mortgage,'and after the 
road had been completed, to replace a bridge which 
had been carried away, any lien which it would be 
possible to get therefor would be subsequent to the 
mortgage. 

2. The same principle applies to the coal cars fur- 
nished in 1873, even if it were conceded that there was 
alien upon a railroad for cars furnished to use thereon, 
which is extremely doubtful. New England Car Co. 
v. B. & O. R. R., 11 Md. 81. 

8. As to the two spans of bridge furnished in De- 
cember, 1873, for the orlginal construction of the 
Muscatine Division, the petitioners are entitled to a 
lien, if they have complied with the provisions of the 
statute in respect to filing their claim and bringing 
suit to enforce it. Code, §§ 2137, 2138, 2529. As these 
were delivered December 26, 1873, the case falls within 
the Code of 1873, and not the Revision of 1860. 

Under the Code of 1873 (§ 2137), the mechanic may 
file his lien within ninety days, etc., ‘ but a failure to 
file the same within the time aforesaid shall not defeat 
the lien except against purchasers or incumbrancers in 
good faith without notice, whose rights accrued after 
the ninety days and before any claim for the lien was 
filed.” 

Actions to enforce a mechanic’s lien must: be 
brought within two years from the time of filing the 
statement in the clerk’s office.”? Sec. 2529. The two 
bridge spans in question were delivered December 26, 
1873,—statement for lien filed November 9, 1875, and 
the petition filed to enforce and establish the lien De- 
cember 14, 1875, which was within the two years. As 
against the railway company, the failure to file the 
statement for a lien does not defeat the lien, and there 
are no incumbrancers or purchasers whose rights 
accrued after the ninety days and before the same was 
filed. The supposed defect in the statement, if not 
cured by the stipulation, is not of such a nature as to 
defeat the lien. For the amount due for these two 
spans, $1,313.85, with interest, the petitioners are enti- 
tled to a lien prior to the mortgage. LOVE, J., concurs. 

DECREE ACCORDINGLY. 


NorTe.—At the same term of the court, in the same case, 
in the matter of the intervening petition of the Union 
Rolling Mill Co., a brief opinion was delivered upon the 
right to a mechanic’s lien for repairs under the Iowa Statute, 
as follows: DILLON, Circuit Judge. Ata period distinctly 
after the railroad was finished, and had long been operated, 
the Rolling Mill Company furnished to the railway com- 
pany (in April, June, August and December, 1874,) iron and 
steel rails for the repair of their lines of railway; which 
rails were placed in their said railway, and have ever since 
been and are now used as part of the track thereof. The 
mortgages were recorded years before. This petition raises 
the single question, whether a lien exists under the me- 
chanic’s lien statute for repairs to a railway previously 
completed and in operation, which is superior to the lien 
of a mortgage made and recorded before the repairs, but 
subsequent to the original commencement of the work of 
constructing the railway. This question is covered by the 
principles laid down in the case of Wells, French & Co. 
The petitioners have a lien, but it is subsequent to the 
mortgage. The result would have been different, if the 
rails had been furnished for the original or first construc- 
tion of the road. LOovE, J., concurred. 
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LIABILITY OF RAILROAD COMPANY FOR 
INJURIES SUSTAINED BY A PASSENGER 
AT THE HANDS OF A FELLOW-PASSEN- 
GER. 


NEW ORLEANS, ST. LOUIS & CHICAGO RAIL- 
ROAD v. BURKE. 


Supreme Court of Mississippi, October Term, 1876. 


Hon. H. F. SIMRALL, Chief Justice. 


ti 
‘“ [Wc } Associate Justices. 


1. DAMAGES — COMPENSATORY — EXEMPLARY — CASE IN 
JUDGMENT.—In this case, four or five persons in the em- 
ploy of the railroad company, but not employees on that 
train, were co-passengers with the plaintiff on a special 
train, improvised to meet the demands of travel to and 
from the state fair. They and the plaintiff were riding in 
the baggage car, and they rudely deprived the plaintiff of 
his hat; the plaintiff went in search of the conductor to get 
redress, and informed him of the injury; the conductor 
went with the plaintiff to the baggage box and asked for 
the hat to be returned to the plaintiff; very insulting lan- 
guage was immediately used by one of these parties to- 
wards the plaintiff, and immediately a fight ensued, 
in which the plaintiff was shot, and the plaintiff, 
retreating from the car, knocked two of his assail- 
ants senseless with a hatchet.’ The conductor re- 
treated in advance of the plaintiff, so that, when the plaint- 
iff reached the platform of the car, he found the conductor 
there. Immediately the conductor rushed the plaintiff 
through a car-window and through several passenger cars, 
to get him beyond the reach of the assailants. Some of 
the assailants followed into the car next to the baggage car, 
and in that car, after the plaintiff and conductor had left it, 
and not in the hearing of the plaintiff, heaped abusive epi- 
thetson him. The conductor did nothing more to quiet 
the assailants, or to eject them from the car, but left them 
in the baggage car where the plaintif’s luggage was, andin 
the car next to it, to the end of the journey, which was less 
than twenty miles. The plaintiff was slightly injured, be- 
ing able to go about the next day, but was prevented 
from attending to his business for more than ten days. The 
jury found a verdict for $6,000 damages. The company did 
not discharge any of these employees from its service, but 
promoted one of them. Held, that the conduct of the con- 
ductor, up to the time of his retreat from the fight to the 
platform of the car, was such as to render the company 
liable for compensatory damages ; and that his allowing the 
assailants to continue in the baggage car, where the plaint- 
iff's luggage was, and a part of them to go into a passenger 
car, and there use abusive language towards the plaintiff, 
without making any effort to stop it, or to eject these par- 
ties from the train, coupled with the fact that the company 
had not discharged any of the assailants, but had promoted 
one of them, made a case where exemplary damages were 
allowable. 


2. RAILWAY COMPANY—DUTY OF CONDUCTOR TO PRO- 
TECT PASSENGER FROM INSULT AND INJUKY.—It is the duty 
of the conductor of a passenger train to preserve order 
on his train; to protect passengers from insult and injury 
from their fellow-passengers; and, if it be necessary to 
enable him to discharge this duty, he should stop the 
train, and summon to his aid his fellow-employees on it, 
and passengers who are willing to assist, and eject from 
the train any person or passenger guilty of disorderly, 
insulting, or threatening conduct ; and a failure to discharge 
this duty, so far as he has the means and power, renders 
the company liable in damages to the insulted or injured 
passenger. 


3. EVIDENCE—CONDUCTOR’S {KNOWLEDGE OF INJURY 
THREATENED, AND POWER TO PREVENT.—To render the 
company liable, however, it must be shown that the con- 
ductor had knowledge, or opportunity of knowing, that the 
injury was threatened, and alsu that by his prompt inter- 
position he could have prevented or mitigated it; and it 
must be shown, also, that, with the power at his disposal, 
namely, his own exertions and the assistance of the other 
employees on the train and willing passengers, he could 
have prevented or mitigated it; for all that is required of 
him is a fair and honest effort, with the best means in his 
power, to prevent the wrong. 


. 


4. PUNITORY DAMAGES—WHEN ALLOWED.— Punitory 
damages should not be allowed in such a case, unless there 
has been a willful refusal or absolute failure to interpose, 
when called on for assistance, or when the injury occurs in 
his presence. Weak and inefficient action, not resulting 
from want of sympathy on the part of the conductor for the 
person aggrieved, or from indisposition to aid him, may 
render the company liable to compensatory, but not to pu- 
nitory, damages. 

5. EXEMPLARY DAMAGES — DISCRETIONARY WITH THE 
JuRY.—The awarding of exemplary damages is always dis- 
cretionary with the jury, and an instruction which informs 
them that under any state of facts it is their duty to award 
them is improper. 

6. INSTRUCTIONS ERRONEOUS—VERDICT CORRECT.—It 
is especially desirable that the jury should be correctly in- 
structed as to the awarding of exemplary damages, as to 
which their finding will not ordinarily be disturbed by the 
court; but, even where they have been erroneously told 
that it is their duty to award them, the verdict will not be 
set aside if the facts were such as fully justified their impo- 
sition, and the sum awarded is not excessive. In such case 
the verdict will be attributed to the facts which make it 
right, rather than to the instructions which would mike it 
wrong. 

J. A. P. Campbell, Harris & George, for plaintiff in 
error; A. H. Handy, for defendant in error. 

CHALMERS, J., delivered the opinion of the court: 

The plaintiff below (defendant here) recovered in 
the Circuit Court of Madison County verdict and 
judgment against the New Orleans, St. Louis 
and Chicago Railroad Company to the amount of 
$6,000, for damages sustained, while a paasenger on 
their train, at the hands of some fellow-passengers. 

The facts of the case, as stated by the plaintiff, and 
as seemingly indorsed by the verdict of the jury, are as 
follows: The plaintiff, a photographer by profession, 
embarked, with his baggage and apparatus, on the cars 
of defendant at the depot in the city of Jackson, en 
route for Canton. The train was a special one, impro- 
vised between the two towns, for the convenience of 
persons attending the state fair, which was then in 
session at the capital. There was a large crowd on 
board; and the plaintiff, by permission of the conduct- 
or, located himself with his luggage in the baggage 
car, which was the rearmost car of the train, farthest 
from the engine. Thetrain started about dark; and, just 
as it was leaving, there entered the baggage car four 
or five men, drunk, disorderly, and boisterous. They 
were all, with one exception, railroad employees, but 
not attaches of this particular train. They were brake- 
men on freight trains and section hands on other por- 
tions of the road, who had been attending the fair, 
traveling on employees’ passes. They at once com- 
menced to ply the plaintiff, who was an entire stranger, 
with idle and impertinent questions; to all of which he 
answered civilly. At length, one of them rudely pulled 
off the plaintiff’s hat, and passed it from one to another 
of his companions. The plaintiff, rising up to leave 
the car, was caught, and pulled violently by the arm. 
Disengaging himself, he left the baggage car in quest of 
the conductor, whom he found in the adjoining car 
engaged in taking up tickets. He informed the con- 
ductor that he had been insultingly treated, and that 
his hat had been taken from him, and requested that it 
might be restored. The conductor replied that he was 
going in that direction taking up tickets, and that, if 
the plaintiff would wait until he reached the baggage 
car, he would see him righted. Accepting this assur- 
ance, the plaintiff walked to the end of the passenger 
car nearest to the baggage car, and, standing there, saw 
his late assailants engaged in eating some fruit which 
he had procured to carry home to his family. In about 
fifteen minutes, the conductor came to him; and to- 
gether they proceeded into the baggage car. The 
plaintiff held in his hand a hatchet, which constituted 
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a part of his luggage, and which he had held continu- 
ously in his hand since his first embarkation on the 
train. As they entered the baggage car, the conductor 
said, “‘ Gentlemen, this gentleman says that some of 
you have got his hat, and that you have insulted him.” 
One of the men addressed then handed or tossed the 
plaintiff’s hat to him, and, at the same time, another 
of the number asked, ** Who do you say has insulted 
you?” The plaintiff replied, ‘‘ All of you have insulted 
me.” The man answered, *“ You are a damned liar;”’ 
and then sprang at the plaintiff, and, aided by one of his 
companions, began to beat and kick him; the others, 
in the mean time, closing around and cursing him. The 
conductor called out, “‘Gentlemen, for God’s sake, 
don’t get me into trouble;” and then precipitately 
abandoned the car, carrying with him his lantern, and 
leaving the parties in comparative darkness. The 
plaintiff, pressed upon by his foes, retreated backwards 
towards the door, fighting back with his hatchet. Two 
of his antagonists he felled senseless tothe floor. His arm 
was rendered nerveless by a kick, and fell to his side; 
and, just as he reached the door, he was fired upon with 
a pistol, and slightly wounded in the thigh. Escaping 
from the baggage car, he found the conductor on the 
platform without, greatly excited and alarmed, and by 
him was hurriedly conducted forward through several 
passenger cars, and finally located in the one nearest 
the engine. Such was the haste of the conductor, that, 
finding the door of one of the cars difficult to open, he 
threw up a window, and he and the plaintiff crawled 
through it. Two of the rioters subsequently came into 
the passenger car adjoining the baggage car, and, in the 
presence of the conductor and of the other passengers, 
violently cursed and abused the plaintiff, threatening 
thereafter to kill him. The plaintiff, however, was not 
in this car, and did not hear this language. The train 
was not stopped at all during these disturbances, nor 
was any attempt made to quell or eject the rioters. 

The plaintiff was not seriously injured. He was 
able to walk about the streets the day after the attack, 
though he could not return to his business for ten 
days. The railroad company, of their own motion, 
subsequently investigated the affair, but did not dis- 
charge any of the parties engaged in it. Indeed, it 
appears that, after said investigation, and before the 
trial, one of the principal actors in the assault was 
promoted from the position of brakeman to that of 
conductor of freight trains. 

Conceding that the parties who committed the out- 
rage are to be regarded as fellow-passengers with the 
plaintiff, and not as servants of the corporation,—be- 
eause, though servants, they were not so employed 
upon this occasion,—the grave and important question 
is presented, whether a railroad company is charged 
with the dnty of preserving peace and order on its 
trains, and if so, whether it is liable for injuries sus- 
tained by a passenger at the hands of a fellow-passen- 
ger, in consequence of a failure on the part of the 
agents of the company to discharge this duty. 

This question is almost as novel as it is important, 
and far-reaching in its practical results. It is of first 
impression in our state, and lacks but little of being so 
in American and English jurisprudence. 

Three cases only have been called to our attention as 
distinctly announcing the doctrine of the liability of 
the carrier for failing to protect the passenger from 
the assaults of his fellows. 

Of these, we may remark that the first in point of 
time (Railway Company v. Hines, 53 Penn. St. 513) 
occurred so recently as 1868, and is but meagrely con- 
sidered; that the second (Flint v. Transportation Com- 
pany, 34 Conn. 554) was but the charge of a United 
States circuit judge to a petit jury; and in the third 
(Goddard v. Grand Trunk R. R., 57 Me. 202) the re- 








mark of the learned judge, which is relied on as assert- 
ing the doctrine, was manifestly obiter dictum, since 
the injury complained of in that case had been inflicted, 
not by a fellow-passenger, but by a servant of the cor- 
poration, while in the discharge of his duty as such. 
The absence of any adjudicated cases in England or 
America previous to those referred to, and the failure 
to find any positive enunciation of the doctrine in any 
text-book before these decisions were rendered, would 
seem to furnish a strong argument against its adoption 
here; and this view is pressed with great zeal and 
ability in the briefs of counsel for the appellants. It is 
urged with much force that it is incredible that such a 
doctrine could have slept solong undiscovered and un- 
suspected in the body of the common law, amid all the 
learned and exhaustive discussions touching the rights 
and liabilities of common carriers which have marked 
the history of our jurisprudence, that, though common 
carriers have been engaged for more than a hundred 
years in transporting millions of passengers, it re- 
mained for the Supreme Court of Pennsylvania, less 
than ten years ago, to discover that the carrier was the 
protector by law of each passenger against the malice, 
the brutality, or the drunkenness of his fellow-travel- 
ers. It is said that the carrier occupies no such posi- 
tion of insurer towards passengers as he does towards 
freight; that as to them he is not bound for all casual- 
ties, save those sent of God or of the public enemy; 
but that, on the contrary, being human beings, en- 
dowed with rational faculties, they must protect them- 
selves by the aid of the law against everything save 
acts of commission or of omission on the part of the 
carrier and his servants; that the carrier has dis- 
charged his whole duty towards the passenger when, 
having provided all the necessary appliances for his 
safe and speedy journey, he takes care that he is not 
molested, injured, hindered, or delayed by any mis- 
conduct or negligence on the part of himself or his 
agents. It is further urged, that to exact of the car- 
rier and his servants the duty of investigating the 
merits of rencounters occurring between passengers, 
of deciding upon their merits, and of lending the 
power of their authority to the one or the other party, 
is to devolve upon them a duty alike foreign to their 
business and unsuitable to be discharged by them; 
and, in addition, that these quasi judicial functions 
must be discharged under the penalty of deciding cor- 
rectly in each case, or of subjecting themselves to 
heavy damages for an erroneous decision. Thus it is 
said that in the case at bar the men whom we have 
stigmatized as rioters denied having insulted the 
plaintiff, and claimed that his hat had been taken in a 
good-humored and playful joke. If the conductor, in 
the first instance, accepting the plaintiffs complaint as 
well founded, had ejected the men from the car, and it 
had turned out that their version of the matter was 
true, the company might have been mulcted in dam- 
ages in a suit brought by them; and so it is said, if this 
duty of interference and this penalty of non-interfer- 
ence is imposed upon the servants of common carriers, 
it will devolve the most important and delicate re- 
sponsibilities upon a class of men wholly unfitted to 
discharge them, but which they must undertake, 
though the penalty of erroneous judgments may be the 
financial ruin of their principals. 

Though impressed with the cogency and weight of 
this reasoning, we are compelled to say that it fails to 
satisfy our minds. That a court is called upon to ad- 
minister relief in a case for which no parallel can be 
found, is undoubtedly good ground for hesitation, 
care,-and caution; but the question, after all, must 
be: Has a meritorious case been presented, and is the 
doctrine invoked fairly deducible from the established 
principles of the law? If so, we must follow logical 
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premises to their legitimate conclusions, even though 
it leads to novel applications of old doctrines. It is, 
indeed, the boast of the common law, that, unlike the 
written codes of other systems, it is not compelled to 
point to express and dogmatic enactments to justify 
every case, but that it contents itself with laying down 
broad, general principles, and leaves its ministers to 
mold and apply them to the ever-varying and con- 
stantly expanding necessities and inventions of man. 

Nowhere has this wise and beneficent doctrine been 
more strikingly displayed than in the application of 
the ancient principles of the law rélating to common 
carriers, with some slight assistance from statutory 
enactments, to the rights and duties of railroad com- 
panies. 

If it be asked, then, what principle is it that imposes 
upon a railroad company the duty of preserving good 
order on its trains, and makes it liable for all injuries 
sustained by reason of a failure to discharge this duty, 
we answer, that it springs out of the obligation resting 
upon it to use every power with which it is invested to 
transport the passenger safely to his destination. 

We freely grant that it is not an insurer of the pas- 
senger in the same sense as it is of freight commitied 
to it for shipment. It is not responsible to him for 
any casualties, except such as occur through its im- 
proper equipments, or the negligence or willful wrong- 
doing of its agents; but the omission of those agents 
to exercise any power which the law has intrusted to 
them for the benefit and protection of the traveler is 
negligence as clear and unmistakable as a failure to 
put out a signal-light or sound a whistle. 

The right, and consequently the duty, of the officers 
in charge of a railroad train to preserve order thereon, 
and, if necessary, to eject therefrom all drunken, riot- 
ous, and disorderly persons, as well as all persons vio- 
lating the reasonable rules and regulations of the 
company, has been declared and vindicated in count- 
less cases, both in this country and in England. Indeed, 
we are not aware that it has ever been seriously ques- 
tioned by any respectable court. It was said by the 
Supreme Court of Massachusetts, in a well-considered 
case, that a conductor may expel from the train “a 
peson who, by reason of intoxication or otherwise, is 
in such a condition as to render it reasonably certain 
that by act or speech he will become offensive or 
annoying to other passengers, although he has not 
actually committed any act of offense or annoyance.” 
Vinton v. Middlesex R. R. Co., 11 Allen, 304. 

Now, for what purpose is this power intrusted by 
law to the officers in charge of a train? Partly, doubt- 
less, for their own personal protection in the discharge 
of their duties. Partly, also, for the protection of the 
property and interests of the company; but surely not 
less for the protection, likeWise, of the passengers 
who, for the time being, are under their care, and to 
some extent in their custody. If a railroad conductor 
in charge of a train is assaulted by a personal enemy 
on some private grievance, he may, of course, defend 
himself, like any other man; but he may do more—he 
may stop the train, call to his assistance all his fellow- 
employees and the willing passengers, and eject his 
antagonist from the train; and this, too, without 
regard to the merits of the private quarrel between 
himself and his enemy. Why is this? Because, apart 
from his rights as a man, he may defend his official 
position, for the benefit of the company and of the 
passengers intrusted to his care. So, likewise, if he 
sees one passenger making upon another an assault, 
unprovoked at the time, he may command the peace, 
and, without regard to the merits of the quarrel, com- 
pel it, if necessary, by an ejection of the unruly party. 
In so doing, he decides nothing as to the merits of the 
quarrel, and will no more be liable for an honest and 





impartial mistake than a police officer would be under 
similar circumstances. He merely says, in effect: ““You 
shall not fight nor quarrel on this train. By virtue of 
my position, and by the duty that I owe to the other pas- 
sengers, I command the peace, and, if necessary, I will 
summon the power of my train to enforce it.”” Can 
there be any doubt of his authority to do this? Are 
not the cases numerous where men have been put off 
trains for being drunk or noisy, or blasphemous in the 
presence of lady passengers; and has not the action 
of conductors in so doing been uniformly sustained 
by the courts? But, if he may do this voluntarily at 
his option, is he not compelled to do it when requested 
by those for whose benefit the power has been con- 
ferred upon him? 

Powers and duties are usually reciprocal, and may 
be said’ to be uniformly so when the power is of a pub- 
lic, official character, conferred for the benefit of 
others. The failure or refusal of the official to exer- 
cise such a power in a proper case, when called upon 
by those for whose protection he has been invested 
with it, amounts to negligence, or to willful miscon- 
duct, as the circumstances of the case may indicate. 

If two or three burly blackguards, boarding the train 
of the New Orleans, St. Louis and Chicago Railroad, 
at the Louisiana line, should ride through the state, 
insulting and beating every man, woman and child 
who entered the cars, can there be any doubt of the 
authority or duty of the officers in charge to use their 
utmost power to prevent the outrage? Can they, dis- 
regarding the cries of the passengers for help, proceed 
quietly with their accustomed duties, and to every ap- 
peal respond: ‘It is none of our business; you must 
help yourselves”? Surely, to ask these questions is to 
answer them. 

We conclude, then, that the undoubted power which 
is vested in railroad officials to preserve peace and 
good order on their trains, and, if necessary for this 
purpose, to eject therefrom turbulent and disorderly 
persons, carries with it the absolute duty to exercise 
the power, when called upon so to do in a proper case 
by the other passengers; that a failure to discharge 
this duty stands, to some extent, upon the same foot- 
ing as the omission to perform any other official duty, 
and, upon the maxim respondeat superior, renders the 
corporation liable. 

The announcement of this doctrine for the first time, 
in its practical application in the jurisprudence of the 
state, admonishes us that it should be stated with its 
proper limitations and restrictions. It is first to be 
observed that the liability of the carrier arises, not 
from the fact that the passenger has been injured, but 
from the failure of the officials to afford protection. 

It will be necessary, therefore, in each case to bring 
home to the conductor knowledge or opportunity to 
know that the injury was threatened, and to show that 
by his prompt intervention he could have prevented or 
mitigated it. It must be remembered, also, that the 
power at his disposal consists of the train hands and 
the willing passengers; that he can never be expected 
to accomplish anything more than is possible with this 
force; and that all that can be required of him, at last, 
is a fair and honest effort to prevent the wrong. 

Considering the delicate, and often difficult and 
dangerous, duties that may devolve upon him, he 
should be allowed a wide latitude in the means to be 
employed; and his superiors should never be mulcted 
in heavy damages where there has been a bona Jide, 
though mistaken, attempt to afford protection. We 
would say that, ordinarily, what is termed punitory or 
exemplary damages should not be awarded, unless 
there has been a willful refusal or absolute failure to 
interfere when called upon, or when the injury occurs 
in the presence of the officer who could have prevented it. 
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To illustrate these principtes, we think, in the case 
at bar, that though the conductor in this case was 
quite dilatory in going to investigate the matter and to 
obtain the plaintiff’s hat, yet, as the plaintiff seems 
to have acceded, or at least not to have objected, to the 
delay, it afforded no ground of complaint. When the 
parties went together into the baggage car, we think 
that the conduct of the conductor was weak and ineffi- 
cient, but not perhaps of itself sufficient to call for the 
infliction of punitory damages. When the fight com- 
menced, he precipitately abandoned the plaintiff, as 
testified by the latter; but this, if true, was evidently 
the effect of fear rather than of an indisposition to do 
his duty; and it must be remembered that it is no 
light thing for an unarmed man to rush between fight- 
ing men, armed with deadly weapons and inflamed 
with liquor and passion. Weak and inefficient action 
might well render the company liable for compensa- 
tory damages; but to warrant the infliction of punitory 
damages, there must, where the carrier is held liable 
for the acts of passengers, be a willful failure or re- 
fusal to act, or such conduct as indicates sympathy 
with the aggressors, rather than with the aggrieved. 
It was the subsequent conduct of the officer, in making 
no attempt to check the rioters, in leaving them mas- 
ters of the car and of the plaintiff’s luggage, in hurry- 
ing the plaintiff off to a remote part of the train, and 
allowing his assailants to continue their cursing and 
denunciation of him in the adjoining car, that consti- 
tute the worst features of the transaction, and which, 
coupled with the retention by the company of the men 
in their employ, seem fairly to have warranted the jury 
in the infliction of punitory damages. 

These circumstances indicate, if not sympathy with 
the aggressors, such gross shrinking from duty on the 
part of the conductor, and such want of appreciation 
of the outrage on the part of the corporation, as fully 
to justify the verdict. 

Very grave errors were committed by the court in 
the giving of the instructions. 

The plaintiffs instructions were loosely drawn, 
and scarcely any of them announced with proper limit- 
ations the law of the case. This is especially true of 
the third and seventh instructions, which first lay 
down an incorrect basis for awarding punitory dam- 
ages, and then inform the jury that it is their duty to 
inflict them. This is, of course, erroneous, since the 
imposition of such damages is always discretionary with 
the jury. 

It is earnestly insisted that the verdict should be set 
aside on account of these wrongful instructions. It is, 
of course, to be desired that juries should always be 
properly instructed, and especially as to matters which, 
like the infliction of damages, are so wholly within 
their control, that the courts will rarely interfere. If 
the facts left it doubtful whether their imposition was 
justifiable in this case, or if the amount could be said 
to be excessive, the erroneous instructions might 
prompt us to reverse the jndgment. 

But as we have seen the circumstances warranted 
the imposition of such damages, and though the snm 
is considerable, we can not say, in view of the standing 
character and conduct of the parties, that it is exces- 
sive. Why should a verdict be set aside which is cor- 
rect, because erroneous principles of law have been 
announced by the court? The object of a jury trial 
being to do justice between the parties, the annulment 
of thé verdict, where this has been accomplished on 
account of mistakes and misdirections on the part of 
the court, would seem akin to the criticism which cen- 
sured a celebrated commander because he persisted in 
winning victories in violation of the rules of strategy. 

While it was improper for the court to instruct the 
jury that it was their duty to inflict punitory damages, 





yet where the facts fully warranted their imposition, the 
verdict must be referred to the facts which made it 
right, rather than to the instructions which would 
make it wrong. Let the 

JUDGMENT BE AFFIRMED. 


CAMPBELL, J., having been of counsel, takes no part 
in this decision. 








BOOK NOTICES. 

THE LAW OF MINES, MINERALS, AND MINING WATER 
RiGuHTs. A collection of select and leading cases on 
Mines, Minerals and Mining Water Rights, with 
notes. By GEO. A. BLANCHARD and EDWARD P. 
ae San Francisco: Sumner, Whitney & Co. 


This work, as might be presumed from the subjects 
of which it treats, comes to us from the Pacific coast; 
for it is in the states and territories of the extreme 
West that the principles which are here stated are 
most frequently applied. ‘* Previous tothe acquisition 
and settlement of California by the Americans,” say 
the editors in their preface, “‘the coal measures of 
Pennsylvania, and the lead and copper mines of the 
Northwest, comprised the only mines which called for 
the frequent application of the principles of the law 
governing such property. Mining decisions were rare, 
and small space was given to the subject by the writers 
upon real property. The soil of the United States which 
contains the most important mineral region was ob- 
tained by cession from France and Mexico; the latter 
country having a mining code which had its origin in 
the Council of the Indias, which governed the posses- 
sions of Spain in the time of Philip the Second.” But 
since the discovery of the splendid mineral resources 
of the West, a system of mining law has grown up in 
those states and territories which, for the most part, is 
founded upon the common law, and to the develop- 
ment of which the English decisions have rendered 
important aid. 

In England the right of the king to all mines of gold 
and silver, whether in lands of the Crown or a subject, 
was one of the most important sources of his revenue. 
Though Coke and other great authorities had always 
maintained that the king’s prerogative extended only to 
gold and silver mines, because those metals alone were 
requisite for the coinage of money for the use of his 
subjects; the judges of the Court of Exchequer in the 
year 1568, considerably extended his dominion over 
the mines of the realm. In a leading case a majority 
of the twelve judges held that, if the mine, in the lands 
of a subject, were of a baser metal and had gold and 
silver intermixed, though less in value than the baser 
metal, the whole mine belonged to the Crown, for the 
reason that the nobler metal attracted to it the less 
valuable; and as the king could not hold jointly with 
the subject, he must take the whole. It was not until 
the fifth year of the reign of William and Mary, 
that Parliament interfered and put an end to this doc- 
trine. In this country the sole power of appropriating 
the public lands belongs to the United States, and not 
to the President as sovereign, but to Congress as rep- 
resentatives of the people. A patent from the United 
States, which contains no express words of reservation, 
passes to the patentee all the interest of the United 
States in everything connected with the soil. Moore v. 
Fremont, 17 Cal. 199. So if a state make a grant of 
public lands to an individual, without any exception 
of mines and minerals, they will pass to the grantee as 
part and parcel of the land. The reasons in support 
of the king’s prerogative were, we learn from the argu- 
ment in the leading English case: First, “ because gold 
and silver are the most excellent things which the soil 
contains, the law has appointed them (as in reason. it 
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ought) to the person who is the most excellent; and 
that is the king.”” Second, ‘‘ because God has created 
mines within this realm as a natural provision of 
treasure for the defense of the realm. It is therefore 
reasonable that he who has the government and care 
of the people, whom he can not defend without treas- 
ure, should have the treasure wherewith to defend 
them.” The third reason was the convenience of com- 
merce, selling or buying being impossible without coin, 
and coining by the subject being high treason. Butas 
Mr. Justice Field has well said, it would be a waste of 
time to show that none of these reasons are available 
in this country. The state can take no property by 
reason of the “‘ excellency of the thing,” and taxation 
furnishes all the requisite means for the expenses of 
government. 

The editors of this series of leading cases have done 
their work in excellent style. The cases have been 
selected with great care, and their notes are both 
learned and exhaustive. Commencing with a chapter 
on definitions, the general right of property in mines, 
including mines under the sea-shore, the doctrines of 
custom and prescription are treated of successively. 
These form the first group of subjects which have a 
general application throughout the country. The 
mining customs of the Western States and Territories; 
mining claims on public lands in California; possession 
and occupancy of mining ground; mining customs; 
abandonment and forfeiture form a group of subjects 
particularly applicable to the Pacific States. Then 
follow chapters upon the subjects of reservations and 
exceptions in grants of mines; the right to work mines 
when severed from the freehold; tenancies, mortgages 
and trusts; transfer of titles to mines; mining con- 
tracts; specific performance, rescission, fraud and mis- 
representation; mining leases and mining licenses; 
mining partnerships, associations and individuals; 
mining stock; injuries from mining operations and 
the appropriate remedies. A chapter is also devoted 
to the acts of Congress, affecting titles to mines and 
mineral lands in the United States, and the work con- 
cludes with four chapters on mining water rights, where 
are discussed the common-law doctrines as to running 
water, riparian ownership and prior appropriation, 
subterranean streams, percolating waters and artifi- 
cial courses. 

This work will be of great value to those desiring to 
investigate the principles and obtain the adjudications 
upon this branch of the law. The volume is well 
printed and neatly bound; though there are several 





- unfortunate errors in the typography which are per- 


haps excusable in a book of over eight hundred pages. 








CORRESPONDENCE. 





RIGHT OF ACTION AGAINST RAILWAY RE- 
CEIVERS FOR PERSONAL INJURIES. 
To the Editor of the Central Law Journal: 

In your issue of May 18, p. 458, you publish a para- 
graph which considers the question, “‘as to whether 
the federal courts have adopted the rule of allowing 
claims for supplies furnished at a recent period before 
the receivers took possession.”? While this is an im- 
portant question, and has been considered previously 
by you in Vol. 3, p. 636, it gives rise to a question I 
have recently given some thought, which I would beg 
indulgence from you to propound. It involves the lia- 
bility of receivers after they took possession, and 
finally, in our state, forces itself as an issue for the 
federal courts to decide. 

The case, which I will mention in order to clearly 
bring before you the principle involved, is simply this: 


The Atlantic and Gulf Railroad, connecting Savannah 
with south-western Georgia, failed to meet the inter- 
est on its bonds, and on the 19th of February, 1877, by 
virtue of a decree issuing out of the Circuit Court of 
the United States for the Southern District of Georgia 
(Erskine, J.), was placed in the hands of receivers. 
Since that time it has been running under the provi- 
sions of that decree, which stated that said receivers 
were to keep the road as an efficient line of transporta- 
tion, contract for hire, ete., and to settle all just claims 
for personal injuries, etc. The decree does not differ 
from other such decrees placing railroads in the hands 
of receivers. 

On the 12th of April, 1877, Simon Kehoe, an engineer, 





while bringing in a freight train, suddenly and violent- 
ly lost his life by the rails expanding and the engine 
being turned over. He was hired by the receivers, and 
lost his life in their employ, leaving*a widow and 
child. Our supreme court has recently decided (55 Ga. 
481), that a railroad in the hands of receivers can not 
be sued for the homicide of an employee, even if the 
consent of the district judges is first obtained, basing 
their decision on the broad ground that an employee 
of receivers is not an employee of a railroad company, 
and as the statute gives only a right of action against 
the latter, there is no construction which can make it 
apply to the former. To show that they intend to re- 
main intrenched in that position is plainly seen, when 
in 56 Ga. 376, they have again decided the question, and 
refer to the one in 55 Ga. as controlling it. Accord- 
ingly, in Georgia, even if we follow High on Receivers 
and get the consent of the district judge to sue in the 
state courts, it amounts to nothing, for the current of 
Georgia decisions is dead against us. What then are 
we to do? Is it possible there is a right without a 
remedy? If this railroad was solvent, this widow and 
child, under the facts in this case, could recover beyond 
doubt. Shall, then, the insolvency of a railioad shield 
it? 

These receivers are officers of the district court. To 
that court they make their monthly returns; by its 
mandates they are controlled. The question now is, 
as the State of Georgia has thrown off all responsibility 
in this class of cases, is it not right and just that the 
circuit court open its ears to the faint appeals for jus- 
tice? These receivers are officers of that court; they 
were empowered to employ Simon Kehoe, and he lost 
his life while carrying out their contracts. 

I find no precedents involving this principle. It isa 
new question, never before considered by the Supreme 
Court of Georgia, as will appear by reference to the 
decision in 55 Ga. 481. I have felt constrained to men- 
tion it, as I am a constant reader of the CENTRAL LAW 
JOURNAL, and see you have been considering the lia- 
bility of receivers. Perhaps, among the profession, 
this principle may touch some responsive chord in the 
brain of some other perplexed lawyer, who is pushing 
along timidly on unfrequented coasts, where the gov- 
ernment has as yet placed no light-house, and where 
things seem rather dark and unpromising. Besides, 
Mr. Editor, Iam a young lawyer, somewhat familiar 
with the practice in the state courts, but utterly at sea 
in the United States Cireuit Court, where I see very 
plainly this case is tending; and unless you do me the 
honor to publish this, my first query, and some one 
comes to my relief by showing me a precedent, I am 
afraid I am undone. Do you, or not, think a petition 
to the district judge would settle the matter? 

SAVANNAH, Ga. R. D. W. JR. 

[We think our young friend is giving himself un- 
necessary alarm. We do not see any difficulty what- 
ever in the case he suggests. The decisions of the 
Supreme Court of Georgia, to which he refers, are so 





clearly right that we are at a loss to imagine how a 
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lawyer could have been found who would take a con- 
trary position. A receiver of a railroad is not the 
agent of the corporation, nor a partner with the corpo- 
ration; but is a disinterested officer of a court of jus- 
tice, and the employees whom he hires to operate the 
railroad are not employees of the corporation in any 
sense; and if they are injured under circumstances 
where, if they had been employed by the corporation, 
the corporation would have been liable, the receiver, 
and not the corporation, is responsible for the injury. 
There would be neither sense nor justice in making a 
corporation pay for injuries which were inflicted 
through the negligence of a person over whose action 
the corporation had no control whatever. A receiver 
of one court can not be sued in another court without 
the consent of the court whose officer he is; and the 
receivers of the railroad which our correspondent 
names can note sued in the state courts of Georgia 
without the consent of the United States Circuit Court 
for the District of Georgia. If, however, such consent 
is obtained, the action in the state court would not be 
against the corporation, but against the receivers, and 
the judgment obtained, if any, would be marshaled 
and paid by the federal court, or paid by the receivers 
under the direction of the federal court. But the 
usual course in such cases is, for the federal court to 
require all persons holding collateral claims, such as the 
one in question, to bring suit in the federal court, and 
have their rights determined there, so that the matter 
may be speedily brought to a close. No receivership 
could ever be wound up, if an unlimited privilege of 
suing the receivers in the state courts were accorded. 
If the claim is like the one here in question, in the nat- 
ure of an action at law, the federal court would, no 
doubt, accord a trial by jury; but, in order to promote 
the speedy and certain adjustment of claims of this 
kind, it has been the practice in some of the federal 
courts, where juries have not been demanded, to refer 
them all to a master in chancery, who, upon proper 
notice to the parties, hears the case, and makes up and 
transmits to the court a full report of the evidence, to- 
gether with his conclusions both of law and fact there- 
on. The equity rules allow any person dissatisfied 
with this report thirty days in which to file exceptions 
to the same, in default of which the report stands con- 
firmed by operation of law, and the party in whose 
favor it is made is entitled to have a decree entered at 
the next rule day. If exceptions are filed to the re- 
port, the case is reviewed by the court upon the evi- 
dence transmitted, and a decree is entered according 
the views which the court may entertain of the law and 
justice of the case. Ifthe person named by our corre- 
spondent lost his life under such circumstances that, if 
the road had been at the time in the hands of the cor- 
poration, he being one of its employees, the corpora- 
tion would have been liable, the court will, no doubt, 
apply the same rule of liability to the receivers (High 
on Receivers, sec. 395, and cases cited); but if the re- 
ceivers have acted in good faith, they will not be an- 
swerable personally, nor upon their bonds, but the 
judgment will be satisfied out of the funds in their 
hands as such receivers. 

We have said, perhaps, as much as ought to be' said 
with reference to a case which may hereafter be liti- 
gated in the courts. Our justification is the great 
number of cases of this precise character which are 
every day arising. We may add another word of as- 
surance to our correspondent. It is not true that the 
federal courts are in the habit of appointing receivers 
merely for the purpose of holding creditors at arm’s 
length; nor are they in the habit of exercising this ex- 


traordinary power in such a manner as to work a de- | 





the receivers in question, the unfortunate widow and 
children, to whom our correspondent alludes, will find 
in his court a speedy and certain road to justice.—ED. 
Cc. L. J.) 


LIEN FOR RAILROAD SUPPLIES. 
To the Editor of the Central Law Journal: 

In the issue of your valuable paper just received, I 
note your editorial comments on this subject. 

Permit me to say that it has been quite usual to in- 
sert in the order appointing a receiver for railroad 
property aclause permitting the payment by him of 
all claims for supplies furnished, or work performed 
“within ninety days” prior to the date of the order. 
Ihave knowledge of a large number of such orders, 
and in many cases they, in fact, permitted the payment 
of all unpaid bills; and in several other cases, after all 
bills contracted within the ninety days had been fully 
paid, a further order was obtained from the court per- 
mitting the payment of all others, though contracted 
prior to the ninety days. 

In actual practice there exists great difference as to 
this class of payments. Many of the foreclosures being 
properly of that class denominated “ amicable,’ and 
the floating debt being owned by the parties having the 
foreclosure in charge, either as plaintiffs, trustees, or as 
committeemen who are perfectly willing not to oppose 
payments, by the receiver, of debts due to them- 
selves, or in which they are interested, such payments 
are audited and paid, “‘ none ofthe parties in interest 
opposing,” to quote your own words. I think you will 
find that a large amount of the claims against the Pa- 
cific and Missouri was of this class. And as regards 
the payments for supplies, it will be found that an 
equally pleasant rule is adopted. If the plaintiff,— 
whether trustee or not, or committeeman, or receiver, 
or, combining all in one person—is friendly to the sup- 
ply-man, his bills will be paid. I state this from my 
experience in these matters, but refrain from specify- 
ing examples at this time. As to laborers’ wages, it 
has become quite usual to direct the payment of all ar- 
rears, even in those states where the statutes do not 
provide for their payment. 

You speak of its appearing to be a “‘ settled rule ” of 
the federal courts not to allow payments such as the 
above, “if the beneficiaries under the mortgage before 
the court object.”” Now, allow me to submit to your 
candid judgment, is not this a just rule? 

qn your editorial on page 636, of your last volume, 
you say: “It is easy to see, that the establishment of a 
rule giving priority to such claims, as matter of law, . 
would seriously impair the security of railway mort- 
gages.”’ Will you now allow me to quote yourself against 
your views now expressed as to the propriety of allow- 
ing the rule of admiralty to railroads. Justice Bradley, 
when such a claim was made in behalf of Pulsiford, as 
reported in that phase of the Galveston v. Cowdrey case, 
which appears in 11 Wallace, says: ‘* As to the other 
point, giving priority to the last creditor for aiding to 
conserve the thing, all that is necessary to say is, that 
the rule referred to never has been introduced into 
our laws except in maritime cases, which stand on a 
particular reason.” The italics are my own, but I 
italicize those words in order to emphasize them. 
True, Justice Bradley does not say that the admiralty 
rule should not be introduced into our railway prac- 
tice, and it may be that those who advocate its adop- 
tion are simply taking an advanced stand in this mat- 
ter; but allow me to submit, that if this is permitted 
with railroads, why not permit it also in the case of 
other mortgaged property? But you refer to the fact 
that railroads are a species of public property, and you 
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recting the Chancellor to appoint a receiver to take 
charge of and operate any railroad, the owners of which 
have failed to operate it for ten days; ‘‘ and all expenses 
incurred thereby, shall be a first lien on all the earn- 
ings thereof, prior to any other claim.”’ Mark you, a 
lien on the “earnings,” but not on the corpus—and 
“said receiver shall apply all unincumbered per- 
sonal effects, and all moneys which may be transferred 
to him, * * * towards payment of wages at that 
time due to the employees ” for not over two months; 
but other states have not a similar statute, and I sub- 
mit that in the absence of statute a court is not the 
proper party to see to it that any railroad “‘ must be 
continuously operated.” 

In your own state the bondholders, who became 
purchasers of the Chillicothe and Brunswick Railroad 
at foreclosure sale, deemed themselves sufficiently 
burdened when the Siate Board of Equalization levied 
upon that road about $4,500 for taxes for 1874, when 
the road was not operated because it could be operated 
only at a loss; and I fear it would have been very diffi- 
cult to have persuaded those bondholders that, in the 
absence of statute to that effect, they were bound to 
continuously operate the road or make any repairs 
whatsoever upon it. 

But, Mr. Editor, let us look at the subject as it 
relates to the relative rights of mortgagees and others. 
If default in interest payments occurs, the trustee may 
take possession, or a bondholder may ask the assist- 
ance of a court of equity. The claim that because no 
action is taken instanter is ground for maintaining that 
the mortgagee has yielded his rights, will not be sus- 
tained by facts. In the Chesapeake and Ohio case, no 
action was taken because the bondholders were over- 
persuaded by the company that, if only “let alone,” 
interest payments would shortly be resumed, and 
interest also be paid on the deferred coupons. In your 
report of this case (Duncan v. Chesapeake and Ohio 
R. R. Co., 3 Cent. L. J. 579), I find no reference to this 
moving cause—moving to prevent action on the part of 
the bondholders, and for which non-action the court 
decided they must suffer. Other instances of a similar 
nature are numerous, resulting from the fact that 
bondholders are, as a rule, not anxious to become 
stockholders, but would prefer to forego prompt pay- 
ment of interest, rather than begin foreclosure pro- 
ceedings which would make them the legal owners of 
the property upon which they are more willing to be 
mortgage-lien holders, and so causing an involuntary 
change from bondholders to stockholders. 

And if, as a mortgagee, the bondholder is bound to 
know that taxes, and, in certain states, other claims 
are prior to his claims, may not the question be asked: 
Is not the supply-man, or the laborer, bound to know 
that there is a mortgage on the property, and that he 
can claim payment fer his goods or his labor only, 
subject to the prior liens created by statute and legal 
contract? The fact is, that the supply-man does not 
hesitate to add largely to his asking price, if he fears 
insolvency in his purchaser. 

It does seem that, if both parties should rest their 
claims upon their exact rights, as given by statute and 
by contract, but few disputes could arise on this at 
present most troublesome question. 

If the supply-man has pressed his goods upon a 
failing company, should he suffer no loss? But if, on 
the other hand, he has furnished supplies which were 
essentially necessary at the time, and from which con- 
tinuous benefit may be derived, should he not be fully 
compensated? I believe that every one who furnishes 
material for a railroad which subsequently defaults 
should be compensated in proportion to the benefit 
the bondholders may receive from those supplies. In 
a case in which I am interested, it is*proposed that the 








bondholders shall pay for certain experiments from 
which they could receive no benefit whatsoever. I 
believe that the laborers should be paid in full, as a 
matter of justice; and this rule will prove the best one 
to follow, as a matter of policy. 

I have for a long time been a student of the ques- 
tions involved in the issue of receivers’ certificates of 
indebtedness, both as to the power of the court to au- 
thorize their issue, and of the lien that may be given 
to secure them, and will probably shortly address you 
a communication upon that subject. 

CHARLES W. HASSLER, 
7 Wall St., New York. 
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BREACH OF PROMISE OF MARRIAGE—TIME—PROM- 
ISE BY MARRIED MAN. — Stevenson v. Pettis. 
Philadelphia Court of Common Pleas; 34 Leg. Int. 176. 
Opinion by ELCOcK, J. 1. Inthe absence of a fixed time 
for the performance of a promise to marry, the law pre- 
sumes it will be performed in a reasonable time. Citing 
Carver v. Smith, 15 M. & W., 189. 2. Anaction on the 
promise will lie against one who was married at the 
time of making it. This is a question of mueh interest, 
because it is argued that such a promise is impossible 
of performance, and is also void as against public 
policy. This doctrine received the sanction of such 
good authority as Chief Baron Pollock, in Millward v. 
Littlewood, 5 Exch. 773; but the majority of his 
court determined, under the case of Wild v. Harris, 7 
C. B. 999, 18 L. I., C. P., p. 297, that the action could be 
sustained upon the promise of a married man. The 
authority for the doctrine originated under the case in 
Brooks’ Abridgment, Tit. ‘‘ Condition,” fol. 152, p. 
119, cited with approval in Fitz Nat. Brev., page 205, 
where a woman enfeoffed a man upon condition that 
he should marry her (he being a married man) within 
a reasonable time. The feoffee enfeoffed another per- 
son, and so through half a dozen persons. The man 
died, being then a married man, whereupon the orig- 
inal feoffress entered as for condition broken, and the 
court held that it was a lawful condition, for that the 
defendant’s wife might have died within a reasonable 
time. Wilde, C. J., in the case of Wild v. Harris, cit- 
ing this case, says: ‘‘ The defendant can not be allowed 
to set up his own fraudulent concealment of his mar- 
riage in order to discharge himself from the responsi- 
bility attaching to his own promise, when the plaintift 
has executed the consideration on her part by waiting 
a reasonable time unmarried, and being ready and 
willing to marry defendant, until she discovered that 
he was a married man.”’ Baron Parke, in Millward v. 
Littlewood, said: “If she (the plaintiff) discovered 
on the day of the defendant’s promise that he was a 
married man, I should nevertheless say that the con- 
sideration would be sufficient.”” This principle has 
been followed in Massachusetts, Tennessee and IIli- 
nois, in Kelly v. Reilly, 106 Mass. 339; Cooper v. Daven- 
port, 1 Heisk. 368; Prescott v. Guyler, 32 Ill. 312. It is 
true a different ruling is found in New York, but there 
it is provided by the Revised Statutes that no second 
or other subsequent marriage shall be contracted by 
any person during the lifetime of any former husband 
or wife of such person. There, however, an action for 
the fraud or deceit practiced in representing himself 
competent to marry will lie. Blauttacher v. Saal, 29 
Barb. 22. 

CONSOLIDATION OF RAILROAD CORPORATIONS— 
CONSTITUTIONAL LAW——-POWER OF LEGISLATURE 
TO REPEAL CHARTER—TAXATION, ETC.—- State of 
Maryland v. Northern Central R. R. Court of Ap- 
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peals of Maryland. 4 Am. L. T. Rep. 230. To appear 
in 44 Md. Opinion by ROBINSON, J.: The Baltimore 
and Susquehanna Railroad Company was chartered by 
the Act of 1827, ch. 72, of Maryland, to construct a 
road from the City of Baltimore to the Susquehanna 
River. The charter was accepted, the company was 
organized, and the road constructed. The capital 
stock of the company was one million dollars, with 
power to increase it to two millions. By the 20th sec- 
tion of the act of incorporation, it was provided that the 
shares of the capital stock of the company should be 
deemed and considered personal estate, and should 
be exempt from the imposition of any tax or bur- 
den. By the Act of 1854, ch. 250, the stockholders 
of the Baltimore and Susquehanna Railroad Com- 
pany were authorized to unite and consolidate their 
company or corporation with three other railroad 
companies, lying within the State of Pennsylvania, 
so as to form one corporation, to be called “The 
Northern Central Railway Company,” on such terms 
and conditions, and confermably to such agreements 
and regulations, as the said several companies might 
respectively determine and adopt; subject however 
to the following among other conditions set forth in 
said act: That all laws made in reference to the Balti- 
more and Susquehanna Railroad Company, not re- 
pealed or modified by the legislature of Maryland, 
should be binding and operative upon the said consol- 
idated company, so far as its property or operations 
might be within said state, and so far as said laws 
might be applicable to, and consistent with, the new 
organization of the said consolidated company; that 
the said consolidated company should have the power 
to establish its capital stock to an amount not exceed- 
ing eight millions of dollars; that the said company 
should possess all the corporate powers and privileges, 
and be subject to all the duties and obligations, not 
inconsistent with the act and its general intent, which 
were expressed in the charter granted to the Balti- 
more and Susquehanna Railroad Company and its 
supplements. In pursuance of this act, and corre- 
sponding acts of the legislature of Pennsylvania con- 
ferring authority on the three corporations of that 
state, articles of union and consolidation were exe- 
cuted, by which all the property, rights, privileges, 
and immunities belonging to the said several com- 
panies were transferred to, and became vested in, the 
body corporate formed by the consolidation. By sec- 
tion 47 of article 3 of the Constitution of 1850, the 
legislature could create no corporation by special act, 
except on condition that it should be subject to change, 
alteration, or repeal. The constitutions of 1864 and 
1867, subsequently adopted, contained a similar provi- 
sion. The Act of 1866, ch. 157, provided for the taxa- 
tion of all property in the state, and repealed all laws 
exempting property from taxation. By the Act of 
1870, ch. 362, it was provided “ that all and every pro- 
vision contained in the charter, or supplements there- 
to, of any railroad company incorporated by the laws 
of this state, or contained in any law heretofore passed 
by the legislature of this state, whereby the stock, or 
property, real or personal, of any railroad company 
* * * is exempted from taxation, be and the same 
is hereby repealed.” The Act of 1872, ch. 234, provided 
“that a state tax of one half of one per centum be, and 
the same is hereby levied annually upon the gross 
receipts of all railroad companies worked by steam, 
incorporated by or under authority of the state, and 
doing business therein.” In an action by the state to 
recover from the Northern Central Railway Company 
a tax of one half of one per cent., levied under the Act 
of 1872, ch. 234, on its gross receipts, for a part of the 
year 1872, and for the whole of 1873, from that part of 
its road lying within the State of Maryland, and which 





formerly belonged to the Baltimore and Susquehanna 
Railroad Company, it was held: 1. That although the 
corporate rights and privileges formerly belonging 
to the Baltimore and Susquehanna Railroad Com- 
pany were, by the express terms of the Act of 1854, 
ch. 250, vested in the consolidated company, and the 
provisions of the Act of 1827, ch. 72, incorporating the 
original company, were to that extent embodied in, 
and re-enacted by, the said Act of 1854, ch. 250. yet the 
rights and privileges thus conferred became new and 
special grants to the consolidated company, dating 
from the period when the said Act of 1854 went into 
operation. 2. The defendant was created a new cor- 
poration by virtue of the Act of 1854, and it was under 
that act alone that it derived all its franchises, rights, 
privileges, and immunities. 3. As the Constitution of 
1850 was in force when the Act of 1854, under which 
the defendant was incorporated, went into effect, the 
legislature had the right to repeal or revoke the ex- 
emption from taxation claimed by the defendant under 
saidact. 4. As the power to alter or repeal the charter 
of the defendant was reserved to the state, under the 
Constitution of 1850, as fully as if such reservation had 
been set forth in express terms in the act of incorpora- 
tion, the right to exercise this power could not in any 
manner be affected by the adoption of the constitu- 
tions of 1864 and 1867. 5. The charter of the defendant 
must be construed as if the right to alter, amend, or 
repeal it had been reserved to the legislature, by the 
express language of the charter itself. 6. It was not 
within the power of the legislature, under the Consti- 
tution of the state, to grant to the defendant immu- 
nity from taxation, or any other corporate privilege, 
beyond the power of repeal or revocation by a subse- 
quent legislature. 7. The provisions of the acts of 
1866 (ch. 157), 1870 (ch. 362), and 1872 (ch. 234), were 
repugnant to andinconsistent with the exemption from 
taxation claimed by the defendant under the Act of 
1854, and as these several acts could not stand together, 
the power must be considered as a repeal of the latter. 
It is unnecessary to review the many cases in which 
courts have considered how far, and under what cir- 
cumstances, @ subsequent general act will be held to 
operate as a repeal of a prior private act. As a general 
rule, it may be admitted that a general act is not to be 
construed to repeal a previous particular act, unless 
there is some express reference to the previous act, or 
unless there is a necessary inconsistency in the two 
acts. Where, however, the provisions of a general act 
are entirely inconsistent and irreconcilable with the 
provisions of a prior private act, the former must nec- 
essarily operate as a repeal of the latter, because it 
is impossible for the two acts to stand together. Great 
Central Gas Consumers’ Co. vy. Clarke, 103 E. C. L. 812, 
and 106 Jb. 837; Queen v. Champneys, 6 Com. Pleas, 
L. R. 898; Canal Company v. R. R. Company, 4G. & J. 
112; Mayor of Cumberland v. Magruder, 34 Md. 386. 
In such a case the intention of the legislature, that the 
latter act should repeal the former, appears by neces- 
sary implication. Jn re London & Eastern Banking 
Corporation, 4 Kay & J. 286; Thorpe v. Adams, 6 Com. 
Pleas, L. R. 128. 8. The tax imposed by the Act of 
1872, ch. 234, upon the gross receipts of the defendant 
was a valid tax, and in nowise in conflict with article 
15 of the Bill of Rights, which requires that all taxa- 
tion laid on property should be uniform and equal. 


THE Supreme Court of Illinois assembled for the June 
term, at Mt. Vernon, on Tuesday last, June 5th. The court 
selects every year at this term one of its members for 
Chief Justice, and as the custom is to make this selection 
in rotation, it will fall this year on Hon. John Scholfield. 
On the 7th, the examination of candidates for admission to 
the bar will be held. 
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RECENT LEGISLATION. 
MISSOURI LEGISLATURE—SESSION OF 1877. 


AN ACT to amend section 2 of chapter 164 of the Gen- 
eral Statutes of the State of Missouri. 

Be it enacted by the General Assembly of the State 
of Missouri, as follews: 

SECTION 1. Section 2 of chapter 164 of the General 
Statutes of the State of Missouri is hereby amended to 
read as follows: Sec. 2. All railroad corporations 
that own or operate roads terminating opposite to any 
point in this state, and which have offices, or places of 
business in this state shall be sued in the same man- 
ner as railroad corporations chartered by this state. 

Approved April 17, 1877. 





AN ACT to preserve the public peace by preventing 
the display of knives and other deadly weapons in 
the presence of one or more persons. 

Be it enacted bythe General Assembly of the State of 

Missouri, as follows: 


SECTION 1. Whoever shall, in the presence of one or 
more persons, exhibit any kind of firearms, bowie- 
knife, dirk, dagger, slung-shot, or other deadly weapon, 
in a rude, angry or threatening manner, not in the 
necessary defense of his person, family or property, 
shall be deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by a fine of not less 
than ten nor more than five hundred dollars, or by im- 
prisonment in the county jail not exceeding six months, 
or by both such fine and imprisonment. 

Approved April 17th, 1877. 


AN ActT to amend section 13 of chapter 115 of the Gen- 
eral Statutes of 1865, and the act amendatory thereof 
entitled ‘‘Husband and Wife—Rights of Married 
Women,” approved February 14th, 1868, and being 
section 13, chapter 94 of Wagner’s Statutes. 

. Be it enacted by the General Assembly of the State 

of Missouri, as follows: 

SECTION 1. Section 13 of chapter 115 of the General 
Statutes of 1865, and the act amendatory thereof, en- 
titled “‘ Husband and Wife—Rights of Married Wo- 
man,” approved February 14th, 1868, and being sec- 
tion 13 of chapter 94 of Wagner’s Statutes, be and the 
same is hereby amended so that said section shall read 
as follows: ‘Section 13. Any married woman of 
eighteen years of age and upwards, of sound mind, 
may devise her land tenements, or any descendable in- 
terest therein, or bequeath her personal property held 
in her own right, in possession or expectancy, by her 
last will and testament, executed according to the laws 
of this state; provided, that her devise of real estate 
shall not affect the estate of her husband therein by 
the courtesy.” 

Approved April 17th, 1877. 


AN ACT to amend Chapter 201 of the General Statutes 
of Missouri, being article 3 of chapter 42 of Wagner’s 
Missouri Statutes, entitled “Of Offenses against pub- 
lic and private property,” by adding a new section 
thereto, to be known as section 69. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SECTION 1. Chapter 201 of the General Statutes of 
Missouri, the same being article 3 of chapter 42 of 
Wagner’s Missonri Statutes, is hereby amended by the 
addition of a new section thereto, to be known as sec- 
tion 69. Section 69. If any person shall knowingly, 
and with intent to deceive, furnish to any purchaser of 
stock a printed or written false pedigree of the same, 
whereby such purchaser shall be induced to buy said 
stock, the person so offending shall be deemed guilty 
of a misdemeanor, and on conviction thereof be pun- 











ished by a fine of not less than $25 nor more than $200, 
or by imprisonment in the county jail not less than 
three nor more than six months, or by both such fine 
and imprisonment. 

SEc.2. All acts or parts of acts, inconsistent with 
the provisions of this act, are hereby repealed. 
Approved April 14, 1877. 


_ 
—_— 





ILLINOIS LEGISLATURE—SESSION OF 1877. 


AN ACT to amend the law of real property. 


SECTION 1. Be it enacted by the People of the State 
of Illinois, represented in the General Assembly, That 
when the reversion expectant on a lease, made either 
before or after the passing of this act, of any tene- 
ments, or hereditaments of any tenure, shall be sur- 
rendered or merged, the estate, which shall for the 
time being confer as against the tenant under the same 
lease the next vested right to the same tenements or 
hereditaments, shall, to the extent, and for the pur- 
pose of preserving such incidents to, and obligations 
on the same reversion, as but for the surrender or 
merger thereof would have subsisted, be deemed the 
reversion expectant on the same lease. 

Approved April 13th, 1877. 





AN ACT to amend section 6 of an act entitled “An Act 
to Revise the Laws in Relation to Marriages,” ap- 
proved February 27, 1874. 

SECTION 1. Be it enacted by the People of the State 
of Illinois, represented in the General Assembly, That 
section 6 of an act entitled “‘ An Act to Revise the Law 
in Relation to Marriages,’’ be amended so as to read as 
follows: 

SEc. 6. Persons intending to be joined in marriage 
shall, before their marriage, obtain a license from the 
County Clerk of the county where such marriage is to 
take place; anything in any general or special law of 
this state to the contrary notwithstanding. 

Src. 2. Whereas, there now exists in certain cities 
of this state, under their special charters, power in 
certain police courts therein, to issue marriage licenses, 
an emergency exists; therefore this act shall take effect 
and be in force from and after its passage. 

Approved May 11th, 1877. 


Aw ActT for the protection of passengers on railroads. 


SECTION 1. Be it enacted by the People of the State 
of Illinois, represented in the General Assembly, That 
the conductors of all railroad trains carrying passen- 
gers within this state shall be invested with police 
powers while on duty on their respective trains. 

Src. 2. When any passenger shall be guilty of dis- 
orderly conduct, or use of any obscene language, to the 
annoyance and vexation of passengers, or play any 
games of cards or chance for money or other valuable 
things, upon any railroad train, the conductor of such 
train is hereby authorized to stop his train at any place 
where such offense has been committed, and eject such 
passenger from the train, using only such force as may 
be necessary to accomplish such removal, and may 
command the assistance of the employees of the rail- 
road company, or any of the passengers, to assist in 
such removal; but, before doing so, he shall tender to 
such passenger such proportion of the fare he has paid, 
as the distance he then is from the place to which he 
has paid his fare bears to the whole distance for which 
he has paid his fare. 

Sxc. 3. When any passenger shall be guilty of any 
crime or misdemeanor upon any passenger train, the 
conductor or employees of such train may arrest such 
passenger and take him before any justice of the peace 
in the county in which such crime or misdemeanor is 
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committed, and file an affidavit before such justice of 
the peace, charging him with such crime or misde- 
meanor. 

Approved May 14th, 1877. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


April Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
M: B. NAPTON, 
“ "'WaRWICK HovuGH, 
“ 6E. H. NORTON, 
“© 6JOHN W. HENRY, 


Associate Justices. 


DOWER IN PARTNERSHIP ESTATE.— Property bought 
with partnership funds, and conveyed to partners, either 
by their iudividual names, or by the partnership name, is 
charged in their hands with a trust for the benefit of the 
creditors of the partnership, and is considered as part of 
the partnership stock, so far as is necessary for the pay- 
ment of the debts of the partnership, and the widow of * 
partner is not endowed in such estate. Opinion by Nor- 
TON, J.— Willet v. Brown. 


INDICTMENT—CERTAINTY IN PLEADING.—An indictment 
for murder, which charges that the deceased, by reason of 
the wounds inflicted, “did immediately languish, and lan- 
guishing did die,” is not a good indictment. It must state 
when the deceased died, and must allege the date “‘ within 
a day and a year” from the date of the offense. Lester v. 
The State, 9 Mo. 666. Opinion by NorToN, J.— Stafev. 
Sides. 


ACTION ON CONSTABLE’S BOND.—When a constable’s 
return shows that he levied upon and sold goods on exe- 
cution of the value of the plaintiff's judgment, prima facie, 
he and his securities are liable for the amount of the judg- 
ment (which is the measure of the damages), and plaintiff 
need not prove that the constable actually received the 
money. 50 Mo. 398; 57 Mo. 398. Opinion by NORTON, J.— 
State to use of Kelly v. Cobb et al. 


PRACTICE—NUNC PRO TUNC ENTRIES.—The power of 
courts to make entries nunc pro tunc extends only to or- 
ders which were actually made, of which some minute was 
preserved, but not to orders which never were made at all. 
Dunn v. Raley, 58 Mo. 134. Where, in a criminal case, the 


record shows that the jury retired to consider of their ver-* 


dict, but fails to show any subsequent proceedings, the 
court can not take testimony to prove that the jury was 
discharged, being unable to agree, and make an entry of 
that fact at asubsequent term. The court holds that in 
such a case the jury was legally discharged by the expira- 
tion of the term, and such a discharge is no bar toa second 
trial for the same offense. Nothing except a verdict of 
acquittal is a bar to a second trial, and the law is clearly 
stated in the State Constitution, in the 23d section of the 
Bill of Rights. Opinion by NORTON, J.—State v. Jeffers. 

CONTRACT PRICE.—Where plaintiffs and defendant made 
a contract for the sale and delivery of cattle at $22 50 per 
head, and there was a delay as to the delivery of 150 of 
them, and an allegation in the answer that, owing to such 
delay and the injury done the cattle, defendant refused to 
take them at the contract price, but did take them ona 
new contract at $15 per head ; it was held, that the question 
whether there was a new contract at $15, and whether the 
150 head were delivered under it, was a question of fact for 
the jury. Opinion by NORTON, J.— Wheeler v. Mabrey. 

TRESPASS — TITLE.—An unrecorded mortgage is good 
against a judgment, if recorded before a sale under the 
judgment, and in an action of trespass brought before a 
justice of the peace and certified to the circuit court upon 
the defendant’s plea of title to the locus in quo, the pur- 
chaser under the mortgage has a better title than the pur- 
chaser at the execution sale upon the judgment on and 
after the mortgage was made, but before it was recorded. 
Opinion by NORTON, J.—Shaw v. Padly. 

PRINCIPAL AND AGENT—POWERS OF AGENTS.—An agent 
selling goods on commission has no power to settle a debt 
owing by himself with the goods of his principal, and sub- 
stitute himself as the debtor of the principal in place of 
the purchaser of the goods; and the fact that the agent 





owed the purchaser a board bill, and agreed to pay it with 
the goods of his principal, is no defense to an action 
brought by the principal on notes given for the goods, 
especially where a memorandum on the note itself pro- 
vided that the agent could not make any contract for the 
sale of the goods, except that set forth in the note itself- 
Opinioe by NORTON, J.— Wheeler § Wilson Manf’g Co. v- 
Given. 


—_— 
—_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 





Hon. JAMES L. WORDEN, Chief Justice. 
“© HoRAcE P. BIDDLE, 
‘6 WILLIAM E. NIBLACK, 
‘© SAMUEL E. PERKINS 

* GEORGE V. Howk, 


Associate Justices. 


GUARDIAN—CONVERSION OF TRUST FUNDS.—The taking 
of a note by a guardian payable to himself, for money be- 
longing to his ward, is at most but evidence tending to 
prove a conversion and does not amount in law to a con- 
version of the ward’s estate, and an instruction of the 
court that such an act of the guardian amounted to a con- 
version was erroneous. There might be cases where it 
would be entirely harmless and proper to take such notes in 
the name ofthe guardian. Judgment reversed. Opinion by 
BIDDLE, J.—Richardsen, Admr., etc., v. State ex rel. Crow. 


DUTY OF JURY TO ANSWER INTERROGATORIES.—When 
interrogatories propounded to the jury are pertinent to 
the issues in the case, the jury are as much bound to an- 
swer them as they are to render a general verdict; and 
where such answers are indefinite and insufiicient, it is the 
duty of the court to instruct the jury to answer them 
plainly and directly, unless they can not agree, and for 
such defects in the answers, the court should, on motion, 
grant a venire de novo. Judgment reversed. Opinion by 
BIDDLE, J.—Peters v. Lane et al. 


RAILROADS—RIGHT TO ENFORCE REASONABLE REGULA- 
TIONS.—Railroad companies have the right to make reason- 
able rules and regulations for managing their trains, and 
passengers must comply with them. And where the rules 
of the company prohibited passengers from riding on 
freight trains without having first procured the prescribed 
order, ticket or pass, the conductor of the train had the 
right to eject a passenger from such train for failing to 
comply with the company’s regulations in that respect. 
Judgment affirmed. Opinion by BIDDLE, J.—Falkner v. 
Ohio G Miss. R. R. Co. 

EASEMENT BY PRESCRIPTION—BURDEN OF PROOF.—To 
establish an easement in the lands of another by prescrip- 
tion, it must be shown to have been used for twenty years 
and to have been adverse, that is, under a claim of title 
with the knowledge and acquiescence of the owner of the 
land, and uninterrupted; and the burden of proving this is 
on the party claimimg the easement. 2 Greenlf. Ev. Sec. 
539; 9 Pick. 251. It will be presumed, unless the contrary 
is affirmatively shown, that the owner of the servient es- 
tate is free from disability. Ability is the rule and disabil- 
ity the exception, and he who alleges the exception must 
prove it. Judgment reversed. Opinion by NIBLACK, J.— 
Palmer et al. v. Wright et al. 

FRAUDULENT REPRESENTATIONS—HARMLESS FRAUD.— 
Where suit is brought to rescind a contract for the sale of 
property on the ground of fraudulent representations 
made by the purchaser, it must be shown that the repre- 
sentations were such as were calculated to deceive a per- 
son of common prudence, that they were false and known 
to be so at the time by the party making them, that the 
person to whom they were made believed them to be true 
and relied upon them and was thereby induced to part 
with his property. A fraud by which no one is deceived is 
harmless in law. Judgment reversed. Opinion by BIDDLE, 

J.—Gregory v. Schornell. 

TENANT FOR LIFE—REBUILDING PREMISES DESTROYED 
—WASTE.—A tenant for life is not bound to rebuild a barn 
which is destroyed by the act of God, and has no right to 
take timber from the estate to its injury, with which to re- 
build, on the ground that the injury will be compensated 
by equal benefit. This would be to allow the tenant to’ 
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force the reversioner to submit to the judgment and will 
of the tenant in a matter touching his estate. In such 
case it is proper for the tenant to rebuild the barn, be- 
cause it is y to his conveni , and it is right 
that he should pay for it out of the increase of the farm, 
but not by committing waste upon it. Judgment reversed. 
Opinion by PERKINS, J.—Miller v. Schields et al. . 

ROAD SUPERVISOR—LIABILITY FOR ACTS DONE.—A road 
supervisor acting within the scope of his authority in good 
faith is not liable to an action in his natural capacity for 
acts done in his official capacity ; and when a party injured 
declines to avail himself of the statutory mode of recov- 
ering his damages, but elects to sue the supervisor and 
hold him personally liable, the burden rests upon him of 
showing that the supervisor did not act in good faith, but 
corruptly, maliciously and without reasonable care. The 
supervisor is bound to act upon his own judgment in mat- 
ters, some of which are quasi judicial, and 1t would be un- 
just and against public policy to hold him liable for mere 
errors of judgment. Judgment reversed. Opinion by 
PERKINS, J.—McOsker v. Burrell. 

CIVIL AND SCHOOL CORPORATIONS—RIGHT TO SUE AND 
BE SUED.—The statute (1 R. S. 1876, 780, sec. 4) makes each 
incorporated town and city of the state a distinct munic- 
ipal corporation for school purposes, and the school cor- 
porations thus created can contract and be contracted 
with, sue and be sued, etc.; and where suit is brought for 
services rendered as school trustee, it is the “ school city,” 
and not the municipal city, against which the action must be 
brought. The city in its general character has nothing to 
do with the erection of school houses, and can not be made 
liable for any services rendered in building them. Judg- 
ment reversed. Opinion by NIBLACK, J.—City of Hunting- 
ton v. Day. 

DEMURRER TO EVIDENCE—FRAUD—CONVEYANCE FROM 
HUSBAND TO WIFE.—On a demurrer to evidence every- 
thing will be taken against the party demurring, which the 
evidence tends to prove, including every fair inference to 
be drawn therefrom. But fraud will not be presumed, and 
must be proved by the party alleging it. And where the 
action is to set aside a conveyance from a husband to his 
wife on the ground of fraud, and the plaintiff does not 
show that there was no valuable consideration for the 
transfer, nor that the husband’s intent was to defraud his 

_ creditors, nor that the wife had notice of such intent, nor 
that the husband was insolvent at the time of the convey- 
ance, the plaintiff has failed to prove fraud and a demurrer 
to the evidence will be sustained. Judgment affirmed. 
Opinion by WORDEN, C. J.—Egan v. Downing et al. 

MARRIED WOMAN’S NOTE—VALIDITY OF JUDGMENT 
RENDERED THEREON.—The note of a married woman is 
void, and her silence, admission or affirmance of it in any 
way can not make such a note valid; but her silence, ad- 
mission or affirmance, when she is sued and has the power 
to speak, will transmute her void note into a valid judg- 
ment, for two reasons: 1. Because she is estopped by the 
judgment thus admitted and can never afterwards gainsay 
it; 2. Because the public faith, for the security of person 
and property, requires that all judgments sufficient on their 
face shall import absolute verity. Where a married woman 
had notice of suit on her note and let judgment go by de- 
fault and stood by till the land was sold on execution and 
purchased by the judgment plaintiff, held, she was estopped 
years afterwards, to assert the invalidity of the note and 
judgment. Judgment affirmed.—Burk et al. v. Hill. 
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[Filed April 17, 1877.] 
HON. ALBERT H. HorTON, Chief Justice. 
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OCCUPYING CLAIMANTS ACT.—1. The practice under the 
occupying claimants act discussed. 2. The land in con- 
‘troversy in this case was originally a part of the Osage In- 
dian reserve, but was afterwards, under the provisions of 
‘article 14 of the Osage Indian Treaty of September 29th, 
1855, (14 U. S. Stat. at Large, 689), allotted to a certain half- 





breed Osage Indian. On August 3d, 1867, the occupying 
claimant in this case *procured his title to said land from 
said half-breed Indian, and paid him therefor $350. Said 
occupying claimant then took possession of said land, and 
has been in possession ever since. On February 3d, 1872, 
the successful party in this case procured his title to said 
land from said half-breed Indian. On February 7th, 1872, 
this action was commenced. On March, 26th, 1874, an act 
of the legislature, which was passed March 7th, 1874, took 
effect, which act provides, among other things, as follows: 
“That when ,in any case any of said [Indian] lands are 
held by any person who has purchased the same in good faith 
and for a valuable consideration from the Indian or Indians 
to whom the same were allotted under such treaty * * * 
such purchaser shall not in any case be evicted from such 
lands by any other person or persons who may have subse- 
quently acquired an adverse title to the same, until such 
purchaser shall have been repaid the full amount of his or 
her purchase money, with lawful interest thereon.”” Laws 
of 1874, p. 129, sec. 2. Afterwards judgment was rendered in 
this case in favor of the second and subsequent purchaser 
for the land, but the first purchaser was allowed to recover 
said purchase money with interest, amounting to $460.25. 
Held, that the court below erred in allowing said purchase 
money; that said act can not have the effect to require the 
second purchaser, under the circumstances of this case, 
to pay said purchase money. Opinion by VALENTINE, J.— 
Lemert v. Barnes. 


LIABILITY OF CONTRACTORS.—1l. When a railroad is be- 
ing constructed, and is in the exclusive possession of and 
operated by a contractor for its construction, and the rail- 
road company, at the time the injuries complained of are 
committed, has no control thereof, such company is not 
liable for the damages resulting from the operation of such 
railroad; and, held, in such case the maxim respondeat su- 
perior does not apply. 2. In an action to recover damages 
for personal injuries to F, a boy about twelve years of age, 
caused by a turn-table used in the operation of a railroad, 
which was neither enclosed, guarded or locked, and where 
such railroad is being constructed under a contract to 
equip and construct the same by a constructing corporation 
organized under the laws of Pennsylvania with power to 
contract to build, construct, maintain or manage any works, 
public or private, and supply and furnish all needful ma- 
terials, laborers, implements and instruments and fixtures 
of any and every kind whatsoever; and such railroad, 
when partly finished, and while in possession of and oper- 
ated by the corporation contracting to construct the road, 
is used and controlled by the constructing corporation for 
carrying passengers and freight; held, that an instruction 
to the effect that if the jury find that, at the time of the in- 
juries, the turn-table and the road was in the possession of 
and operated by the corporation, constructing-and equip- 
ping the same, for the purposes of construction only, 
the railroad company was not liable therefor; but if the 
said constructing corporation had possession of the road 
and was operating it for general purposes, the railroad 
company was not relieved from liability for the injuries, is 
erroneous, as liable to mislead the jury to the prejudice of 
the railroad company. Judgment reversed. Opinion by 
Horton, C. J., Valentine, J., concurring, Brewer, J., dis- 
senting.— The Kansas Central Railway v. Fitzsimmens. 

DEMUERER TO EVIDENCE—MENTAL INCAPACITY—ACT- 
UAL AND CONSTRUCTIVE NOTICE OF UNFITNESS OF EM- 
PLOYEE.—1l. Where a party demurs to the evidence df a 
plaintiff on a trial, which demurrer is overruled by the dis- 
trict court, and afterwards both parties proceed with the 
case and produce other evidence, and sufficient evidence is 
introduced to make out a case for the plaintiff, and, on the 
verdict of a jury, jndgment is rendered in favor of the 
plaintiff, the supreme court will not reverse the ruling of 
the district court overraling such demurrer, and, also, held, 
that the court does not err in overruling such demurrer, 
whenever there is testimony, which, although weak and 
inconclusive, yet fairly tends to prove every essential fact 
and is sufficient to justify a courtin overruling a motion to 
set aside a verdict based thereon. Simpson v. Kimberlin, 
Ww Kas. 579; Kansas Pacific Rw’y Co. v. Couse, 18 Kas. 
Where a party executes a paper, purporting to be a written 
release discharging his right of action against a railroad 
company for injuries complained of, and at the said time 
he is so much under the influence of drugs and opiates, 
taken to alleviate his pains, caused by a broken thigh, that 
he is mentally incapacitated to contract; held, that such 
a release is voidable and not a defense to his cause of ac- 
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tion; and, held, also, that in this case it was not necessary 
for him to pay back nor offer to pay back the money re- 
ceived at the time of signing said paper, as a condition 
precedent to his right to sue on his claim for damages. On 
the trial, the jury had the right to give the company credit 
for the money paid at the time the release, so called, was 
signed. 3. In an action by an employee against his em- 
ployer for injuries caused by the negligence of a fellow- 
servant, an allegation that the employer knew of the lat- 
ter’s unfitness and recklessness is sustained by proof that 
such incompetency ought to have been known by the de- 
fendant. Where the employee is so grossly and notorious- 
ly unfit, that not to know of his unfitness is negligence, the 
law presumes notice to the employer. All the justices 
concurring. Judgment affirmed. Opinion by HorTON, C. 
J.—Chicago, Rock Island and Pacific R. R. v. Doyle. 


EQUITABLE INTERESTS IN LANDS.—Where O, the owner 
of real estate injured by the flowing back of water result- 
ing from the height of a mill-dam constructed by R across 
a river on his own land, obtains a judgment against R 
restraining him from maintaining a dam above the height 
of thirty inches from the forebay or flume of his mill-race, 
requiring its abatement to that height, and authorizing 
execution to carry the judgment into effect; and afterward 
C makes a contract to sell the real estate affected by such 
dam to M and B, and causes a title bond to be executed 
therefor to the purchasers conditioned to be void and of 
no effect if its provisions be not complied with; and M and 
B take possession of the real estate, pay one-fourth of the 
purchase-money and execute their notes for the deferred 
payments, and while thus in possession give R the right to 
raise his mill-dam above said height of thirty inches, which 
is done, and thereafter M and B, the purchasers, make de- 
fault in the payment of their notes given for the install- 
ments named in the title bond, and, by consent of all par- 
ties to the contract of purchase and notes, the contract is 
rescinded, the notes and title bond canceled, and the 
possession of the premises delivered back toC: Held, in 
an action brought by the grantee of R against C, and the 
sheriff in whose hands the execution to reduce the height 
of the dam had been placed, to restrain them from enforc- 
ing the judgment to abate the dam to the height authorized 
by the judgment of C against R, that the court below 
erred in rendering judgment perpetually enjoining C and 
the sheriff from abating or reducing the said dam below 
the height established by R. Judgment reversed. Opinion 
by Horton, C. J.—Palmer et al. v. Moore. 


RIGHTS OF OWNERS OF LAND TO THE FLOW OF WATER— 
IMPROPER DIVERSION OF A STREAM—CONSENT OF GUARD- 
IAN NO ESTOPPEL OF MINOR.—1l. Every man through 
whose land a stream of water runs is entitled to the flow of 
that stream without diminution or alteration. 2. The 
Council Grove Peerless Mill Company in 1874, with the as- 
sent of an upper riparian owner, dug a channel through 
the lands of such owner from a point on the Neosho river 
to its mill, and thereby diverted from its natural channel 
through the land now belonging to plaintiff in error a 
portion of said stream, and this without the assent of the 
then owner of said plaintiff in error’s land. Held, that 
thereby the mill company acquired no right to continue 
said diversion or to restrain plaintiff in error from remov- 
ing any obstruction, natural or artificial, in the bed of said 
river on his lands. 3. Where at the time of digging said 
channel the lands now belonging to plaintiff in error were 
the property of a minor held by said minor under a will, 
and where no legal proceedings were had to acquire the 
right to the use of any portion of the stream, and no con- 
veyance or permission obtained from the executor of said 
will and guardian of said minor, the mere knowledge on 
the part of said executor and guardian that said company 
was engaged in digging said channel, and failure on his 
part to object to said work or to take measures to prevent 
it, will work no estoppel upon the minor, or prevent said 
minor from afterwards asserting her right to the flow of 
the entire stream in its natural channel. 4. The right to 
the use of the flow of water in its natural course is con- 
nected with and inherent in the property in the land, and 
passes by a conveyance of the land. Hence a deed of the 
land made by the executor and guardian, under orders of 
the probate court, conveyed to plaintiff in error the right 
to the flow of the entire stream in its natural channel, as 
before the digging of said artificial stream. Judgment re- 
versed. Opinion by BREWER, J.—Shamlefer v. The Council 
Grove Peerless Mill Co. 


HOMICIDE—SELF-DEFENSE.—Where one commences an 








altercation with another, and strikes his adversary with his 
hand with no purpose or design to kill or cause great bodi- 
ly injury to him, and his adversary repels such assault with 
a deadly weapon, and after the assailed has shot and 
wounded the assailant, and has retired behind a wall, and 
the assailant ceases to follow, but has neither retreated nor 
attempted any abandonment of the conflict; held, that the 
assailant is not justified in taking the life of the other, even 
if the assailed attempts at the time to shoot the assailant. 
Judgment affirmed. Opinion by Horton, C. J.—State v. 
Rogers. 
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VACATING JUDGMENT — PETITION FOR LIEN.—1. It is 
error for the circuit court to vacate a judgment as to one 
of several defendants, for mere irregularities not affecting 
the jurisdiction, more than a year after the rendering of 
the judgment. Fornette v. Carmichael, 38 Wis., 236. 2. A 
petition for alien may be amended, after filing, by adding 
another party thereto. Brown v. Gas Light & Coke Co., 16 
Wis., 556. 3. The jurisdiction of the county court over an 
action commenced therein to enforce a lien is not affected 
by the fact that the petition for the lien was wrongly ad- 
dressed to the clerk of the county court instead of the 
clerk of the circuit court. Opinion by COLE, J.—Challoner 
v. Howard. 


PARTNERSHIP—AGENCY.—1. After the dissolution of a 
firm one of its members can not act as the agent of a cred- 
itor of the firm in holding obligations due the firm as col- 
lateral security for a note due from the firm to such credi- 
tor, and taking a conveyance of land in settlement of such 
an obligation; and in such a case the creditor, in an action 
on the firm note, is not bound to account for the value of such 
land or of such alleged collaterals, where it appears that 
they were never in his possession, that he never authorized 
such alleged agent to hold them for him, and never re- 
ceived any payments thereon, and that the land was not 
conveyed to him, but to such alleged agent. 2. Such con- 
veyance to one of the former partners on settlement of a 
debt due the firm may inure to the benefit of the firm, but 
does not inure to plaintiffs benefit. Opinion by COLE, J. 
—Bray v. Morse. 


CORPORATION—GARNISHMENT.—1. A proceeding in gar- 
nishment may be maintained under Gen. Stats. 1566, sec. 
108, where the judgment-debtor is a corporation. 2. Where 
the judgment-debtor appears by attorney at the examina- 
tion of the garnishee and does not object to the proceed- 
ing on the specific ground that he has not been notifed of 
it, he thereby waives his right, if he had any, to such 
notice. 3. Money received by the cashier of a railroad 
company from its agents along the line of its road as pro- 
ceeds of the sale of tickets and for freight, and held by 
him as such cashier, though collected for other connecting 
companies and credited to them on his company’s books, 
is still the money of his company and subject to a judg- 
ment against it; the connecting companies having no 
specific interest therein. 4. The cashier or other officer of 
a railroad company is subject to garnishment for money or 
property of the company in his possession as such, under 
the statute. Opinion by Cole, J.—Everdell et al. v. S. ¢ F. 
du L. R. R. Co. and Ewen, Garnishee, etc. 

WHERE COURT WILL NOT INTERFERE—CHARGE TO 
JuRY.—1. This court will not disturb a judgment merely on 
the ground that it is contrary to the weight of evidence. 
2. Where the court had instructed the jury that a water- 
course is a stream of water flowing in a regular channel; 
had pointed out, in the language of this court, the distinc- 
tion between such a stream which is dried up at certain sea- 
sons and those occasional bursts of water which, in times 
of freshet, descend from hills; and had charged that, in 
case of mere surface water caused by rain or melting 
snow, the proprietor of land over which the same may 
naturally flow has a right to turn it away from such land; 
it was not error to further charge that surface-water with- 
out a spring, when it has flowed in a certain direction for 
such a length of time as to have naturally formed a bed 
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and banks and well-defined stream of flowing water, even 
though it may sometimes be dry at the place where it has 
formed such banks and bed, is still a water-course at that 
point. Opinion by COLE, J.—Ulrich v. Richter. 


LIBEL—MITIGATION OF DAMAGES—PLEADING.—l. Where 
words complained of as libelous allege a habit of commit- 
ting a certain kind of unlawful acts, as well as a specific 
instance of the same, defendant may plead in defense or 
mitigation other specific instances of the same kind of act 
of which plaintiff has been guilty. 2. In libel for words 
which, besides charging plaintiff (a member of Congress) 
with taking money for using his influence in procuring the 
appointment of B as postmaster, also described him as “a 
man who makes appointments a source of personal rev- 
enue,” the answer, after justifying as to the specific case 
mentioned, alleged, as a further defense and in mitigation 
of damages, that plaintiff had agreed to procure the ap- 
pointment of T as a postmaster in consideration of T’s 
paying, or procuring to be paid, a mortgage outstanding 
upon land of plaintiffs brother-in-law. Held, that the al- 
legations were relevant. 3, In answer to such a complaint, 
allegations to the effect that plaintiff, as a candidate for 
re-election to Congress, spent large sums of money in cor- 
rupting the electors of his district and delegates to the 
nominating convention, to induce them to vote for his re- 
nomination, are irrelevant; as are also allegations charg- 
ing plaintiff generally with incompetence for the office of 
representative-in Congress. Opinion by COLE, J.—Kimball 
v. Fernandez et al. 


INDICTMENT—ALLEGATIONS.—1. In an indictment for a 
conspiracy to do a lawful act by criminal means, the means 
must be particularly set forth. But if the conspiracy be to 
do an act in itself unlawful, the means by which it was to 
be accomplished need not be stated. 2. Thus, where the 
object of the conspiracy, as charged, was to obtain money 
from a certain person “ by false pretences and by false and 
privy tokens and subtle means and devices,” it was not 
necessary to state more specifically such pretences, tokens 
or devices; the obtaining money on false pretences being 
a crime by statute. 3. In such a prosecution, if it appears 
that the transaction on the part of the person from whom 
the money was obtained, or from whom defendants con- 
spired to obtain it, would have been unlawful in case the 
representations had been true, there can be no conviction. 
4. Thus, where money was paid by A to certain conspira- 
tors to get possession of boxes, falsely represented by the 
latter to contain counterfeit money, with a view to uttering 
the same; and a further sum was paid to one of the con 
federates, who was a constable, to prevent a threatened 
arrest of A for having such counterfeit money in posses- 
sion (the boxes, in fact, containing only sawdust), the con- 
federates can not be convicted upon these facts of a con- 
spiracy to obtain money of A upon false pretences. Opin- 
ion by LYON, J.—State v. Crowley et al. 
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“ PETER TURNEY, 
‘** THOMAS J. FREEMAN, 
‘* ROBERT MCFARLAND, 
“« J. L. T. SNEED, 


Justices. 


MUNICIPAL TAXES—LIMITATIONS.—The taxes of a mu- 
nicipal corporation are public in their character, being in 
the nature of a public trust; and a suit brought for their 
recovery is not affected by the statute of limitations. 
Opinion by TURNEY, J.—Memphis v. Looney. 

INDORSEMENT—EVIDENCE—FRAUD.—1. In a suit against 
an indorser, evidence is competent to show that it was 
agreed between the parties at the time, on sufficient con- 
sideration, that the indorser should not be bound as such 
by his indorsement. Such is always the rule where to hold 
him bound would operate as a fraud. Citing 1 Daniel’s 
Neg. Inst., §§ 720, 722; Hill v. Ely, 5 Serg. & Rawle, 366. 2. 
J.,to secure a note, held a mortgage on real estate, on which 
M. had foreclosed a prior mortgage, and had purchased the 
property, when J. indorsed his note toM. Held, a merger 





of the debt and an extinguishment of itastoJ. Citing 1 
Hilld. Mortg. 205 et seg. Perry on Trusts, §§ 318, 351. Opin- 
ion by SNEED, J.—McCollum v. Jobe. 


BILLS AND NOTES—UsuryY.—1l. Where a bill of exchange 
on its face appears to have been made in Mississippi, and 
bears a rate of interest lawful there, but which is illegal 
and usurious under the laws of Tennessee, where the con- 
tract is in fact made, as appears by the proof, it is not void 
on its face; and a recovery may be had upon it for the 
amount of the debt with legal interest under the laws of 
Tennessee. Criticising Thompson v. Collins, 2 Head, 444. 2. 
Under the Act of 1869-70, sec. 1,944a, Thomps. & St. Code, 
the forfeiture in sucha case will be for only the excess of 
interest over six per cent. 3. Such excess is not a simple 
penalty, but it is still usury, though it be expressed to be 
payable only after maturity of the note. Opinion by FREE- 
MAN, J.—Richardson v. Brown. 
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ABSTRACT OF DECISIONS OF SUPREME 
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November Term, 1877. 


Hon. HORACE GRayY, Chief Justice. 
“6 JAMES D. 


“ Witt ©. ENDICOTT, Associate Justices. 


“* CHARLES DEVENS, JR., 
“« Otis P. LORD, 


MORTGAGE—WAIVER OF LIEN—ATTACHME NT OF MORT 
GAGED PROPERTY.—1. A party holding personal property 
by virtue of a mortgage or pledge, may waive his claim 
under such mortgage or pledge and attach the property in 
a suit to recover the debt for which the mortgage or pledge 
was given. Buck v. Ingersoll, 11 Metc. 232. 2. Such attach- 
ment is, in itself, a waiver of the claim under the mort- 
gage. The liens respectively created by attachment and 
mortgage on the same property are essentially different and 
can not co-exist. 3. In this commonwealth the equity of 
redemption of personal property is not attachable. The 
only mode by which a mortgagor’s interest in mortgaged 
personal property can be reached is that pointed out in 
Gen. Stat. ch. 123, sec. 62-71. Opinion by Lorp, J.—Evans 
v. Warren. 

PROMISSORY NOTE—PRINCIPAL AND AGENT—VERDICT. 
—In an action upon a promissory note, indorsed by A, the 
signature of the maker of which was a forgery, and which 
had been sold by the defendant, a note-broker, to the 
plaintiff, the burden of proof is upon the latter to show 
that he dealt with the defendant under such circumstances 
as to render him liable as warrantor of the signature of 
the maker; and he must prove this by a preponderance of 
evidence against all the evidence which tends to show that 
A was the real party to the sale, and that defendant acted 
merely as his agent. 2. In such a case, evidence that de- 
fendant had declared to a third person that he had bought 
the note himself was competent as an admission of his 
ownership. 3. When a jury have returned a finding that is 
incomplete and defective, they may be sent out again to 
correct the error, even though they had separated after 
their first finding before they came into court. Com. v. 
Carrington, 116 Mass. 37; Pritchard v. Hennessey, 1 Gray, 
294. 4. After a general finding for the plaintiff, without an 
assessment of damages, they may be sent out again for the 
purpose of making such assessment. And this may be 
done, although there may have been an adjournment of 
the court in the mean time. Chapman v. Coffin, 14 Gray, 
454; Winslow v. Draper, § Pick. 170; Lawrence v. Stearns, 
11 Pick. 501. Opinion by AMES, J.—Mason v. Massa. 


BREAKING AND ENTERING.—It is provided in Gen. Stat. 
ch. 161, sec. 12, that whoever breaks and enters a building 
in the night time with intent to commit the crime of lar- 
ceny shall be punished by imprisonment in the state’s 
prison not exceeding twenty years; and in sec. 14, that such 
offense committed in the day time shall be punished by 
imprisonment in the state’s prison not exceeding five 
years, or by fine and imprisonment in jail. The breaking 
and entering with intent to commit larceny must be alleged 
in an indictment found under either section. To convict 


under sec. 12, the indictment must allege that it was done 
in the night time; for, that being an aggravation of the 








| 
| 
| 
| 
j 
| 
| 


552 » THE CENTRAL LAW JOURNAL. 








crime, and subjecting the party to the severer penalty, the 
crime with the aggravation must be charged and estab- 
lished. Hopkins v. Com., 3 Metc. 460. But if the general 
crime is charged without the aggravating circumstance, itis 
a good indictment under section 14, and it is not necessary 
to negative the aggravating circumstance. The words “in 
the day time” in section 14 are not intended to give char- 
acter to the offense, but to distinguish it from the higher 
grade of the same offense committed in the night time. 
Devre v. Com., 1 Metc. 258; Com. v, Hamilton, 15 Gray, 480; 
Learned v, Com., 12 Metc. 240, 243. A conviction on such 
an indictment will be a bar to any subsequent indictment 
for the same offense with the aggravating circumstance. 
Com. v. Burke, 14 Gray, 100. Opinion by ENDICOTT, J.— 
Com. v. Reynolds. 








NOTES. 





IN the St. Louis Circuit Court this week, a lawyer named 
James A. Beal was suspended from practice for the space 
of one term. His offense was that, during several months 
in the year 1873, he had published in the St. Louis Globe- 
Democrat the following advertisement: “ Divorces ob- 
tained without exposure, and money advanced on law- 
suits. Address Lawyer, box 47.” 

IN a recent case in Philadelphia, Roserie v. Kiralfy 
Brothers, reported 34 Leg. Int. 185, it was held that, where 
theatrical managers engage a dancer in a certain position, 
but afterwards they give her a lower position, she can not 
be compelled to take the part, but may consider the con- 
tract forfeited, and sue the managers for whatever loss she 
may have sustained. 

THE Supreme Court reporter of Indiana, until the late 
session of State Legislature, was required, without any 
salary, to publish and sell his volumes at $3.00 per copy. 
His only compensation was the profits on his books at that 
price. Without any salary from the state it was found that 
the reports could not be published at that price. The law 
has been amended, so that Black’s as well as Martin’s Re- 
ports will be hereafter sold at $3.50 per volume. 

A CANADIAN correspondent has forwarded to an English 
law journal a postal card, which shows, he says, how the 
bar in the Dominion is descending. On the back of the card 
is the address of 2 “‘ Solicitor in Chancery and Surrogate 
Court, Attorney and Conveyancer,” and the following 
statement of the various functions of this versatile gen- 
tleman: “ Farms bought and sold; Loans negotiated on all 
kinds of property; Marriage Settlements, Wills, Trusts, 
and Insolvency made specialties. Houses and Lots rented 
and to rent, bought and sold. Stocks: Dominion and 
Banks. Funds: Current and Uncurrent. Debentures: 
Dominion and Municipal. Insurance; On Life and against 
Fire. All dealt in a shade above central rates. Agent for 
Foreign Bequests and Claims in all parts of the world, es- 
pecially the United Kingdom.” And the announcement 
winds up: “N. B.—Agent for Bunker’s Deep Well and Force 
Pumps.”’ 

OFFICIAL CORRESPONDENCE.— The following corre- 
spondence of an official character explains itself. 

RETREAT, Jackson County, Ind. 

Mr. E. HENDERSON, Dear Sir:—Will you please give me 
your instruction in regard to the listing of a spayed bitch— 
whether it should be listed as a male or female. I have 
some trouble on this point. Plsase instruct me immedi- 
ately. Yours respectfully, 

WILLIAM M. BROOKS, 
Assessor Vernon Township, Jackson County, Indiana. 

Respectfully referred to the Hon. C. A. Buskirk, Attor- 
ney-general. E. HENDERSON, 

State Auditor. 
INDIANAPOLIS, May 23rd, 1877. 

Hon E. HENDERSON, State Auditor. Dear Sir:—As 
“Sunshine broken by the hill, Though turned aside, is sun- 
shine still,” just so im legal contemplation, for purposes of 
dog taxation, whether a male or female, which? a bitch 
om spayed is still a bitch. 

Respectfully, etc., 
C. A. BUSKIRK, 
Attorney-general. 

THE general term.of the Supreme Court of New York in 
the first department decided, on the 2lst ult., a point of 
considerable interest to the holders of policies in insolvent 
life insurance companies. Rebecca L. Miller’s husband, 
whose life was insured in the Security Life Insurance and 





Annuity Company for $6,000, died November 26, 1876. On 
December 14, 1876, the company passed into the hands of a 
receiver. Mrs. Miller applied by petition to have her 
claim, as a death claim, paid out of the funds before the 
payment to the living policy-holders of their return pre- 
miums. The court below denied the petition, and the gen- 
eral term, Judge Daniels giving the opinion, affirmed this 
decision, holding that under the charter the reserve pre- 
mium or shares of premiums to which an insurer is en- 
titled on the insolvency of a company form a debt, and on 
the appointment of a receiver the insurers become credit- 
ors of the company. The act under which the receiver 
was appointed gives no preferences to any class of debts 
except debts to the United States and judgment liens. 


A WASHINGTON dispach of last week, has the following: 
Several days ago a letter was received by the President, 
purporting to be from J. R. Lewis, Chief Justice of Wash- 
ington Territory, resigning that position, and concluding 
with the remark that on retiring to private life he was in 
full accord with the reconciliation policy of the President. 
Yesterday, at the cabinet meeting, Associate Justice 
Green of the same court, was selected to fill the vacancy, 
and Judge Lewis was informed by telegraph that his resig- 
nation was accepted. This morning Secretary McCrary re- 
ceived a dispatch from Judge Lewis asking for an expla- 
nation, and saying that he had sent no resignation, and that, 
if one had been received here, it wasa forgery. Secretary 
McCrary went at once to examine the letter of resignation 
at the Department of Justice, and being familiar with Judge 
Lewis’ manuscript, saw that neither the signature nor the 
body of the letter was his. The facts were laid before the 
President, who recalled the appointment of Judge Green. 
The strangest part the affair is, that when Judge Lewis 
was Chief Justice of Montana, three years ago, his resig- 
nation was received in asimilar way and in the same hand- 
writing. The forgery was not discovered for several 
weeks, and not until his successor had been confirmed by 
the senate and was on his way to Montana. The case was 
investigated, and President Grant immediately made Judge 
Lewis Chief Justice of Washington Territory. This for- 
gery will be investigated, and the perpetrator, who is evi- 
dently an enemy, will be punished. 

IMPORTANT CHANGES IN THE ILLINOIS COURTS.—One of 
the most important bills passed by the late session of the 
Illinois Legislature was the act creating a new court in 
that state—or rather reconstructing the present circuit 
court, to some extent destroying its identity by giving it 
new power and jurisdiction. The number of circuits is re- 
duced one-half, while the number of judges is increased 
one-third. Contiguous circuits are consolidated, making 
thirteen where formerly there were twenty-six. In each 
new circuit thus created,an additional judge is to be 
elected on the first Monday of August next, to hold office 
for two years, when the terms of the judges of the original 
circuits expire. Then three are to be elected for each cir- 
cuit, and the judges are to arrange among themselves as to 
the counties over which they shall preside. The Chief 
Justice of the Supreme Court may assign any circuit judge 
to duty, when not occupied in his own circuit, to any other 
county in the state where his services may be needed. The 
bill also provides for a system of appellate courts to be 
held at four different points in the state—Chicago, Ottawa, 
Springtield and Mt. Vernon, and the state is divided into 
four districts for that purpose. The appellate court is to 
be composed of one circuit judge from each of the circuits 
in any one of the individual districts or divisions. For 
instance, the southern division will be composed of thirty - 
six of the counties in southern Illinois. It will lose three 
circuits under the new law. One judge from each of the 
circuits will comp the appellate court to meet at Mt. 
Vernon in February and July of each year. The Chief 
Justice of the Supreme Court selects from the circuit 
judges one who shall act as a member of the appellate 
court. The appellate courts are to have jurisdiction in 
appeals only ; two of the judges shall constitute a quorum, 
and the concurrence of two of them shall constitute a de- 
cision. The judgment of the appellate court shall be final in 
all cases where the amount involved does not exceed $1,000, 
and is also conclusive in all matters of fact in controversy. 
The object of the new appellate court is to lighten the 
burdens of the Supreme Court, which have become, it is 
claimed, very heavy, and also to furnish to appellants a 
chaaper court than the Supreme Court. The circuits now 
presided over by Judges T. B. Tanner and James C. Allen 
are consolidated into the second circuit. 














